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Summary
Since the refugee crisis of 2015-2016, the European asylum system has been in crisis. The refugee 
camps in the countries on Europe’s external border, and the appalling conditions that exist there, are 
only the most visible consequence of the system’s considerable shortcomings. At the same time, the 
failure to efficiently process the large numbers of arriving asylum seekers continues to give rise to a 
lot of frustration in the EU member states. In practice, the solidarity and allocation of responsibilities 
between member states on which the system relies is breaking down. Fundamental disagreements 
between member states on how to reform the system have stood in the way of a solution for many 
years. Against this background, the Minister of Foreign Affairs, together with the Minister of Justice 
and Security, requested the Advisory Council on International Affairs (AIV) to advise the government 
on how to break the political impasse in the field of European asylum policy. 
 
In this advisory report, the AIV therefore focuses on determining what political-strategic approach 
has the most potential to provide a way out of this stalemate. The report does not attempt to provide 
an exhaustive analysis of the various aspects of the global asylum and migration crisis. In many cases, 
however, measures aimed at reforming the European asylum system cannot be separated from the 
wider issue of asylum and migration. The AIV therefore examines aspects of this issue in so far as they 
relate to its advice on breaking the European asylum impasse.  
 
In the Netherlands and Europe, asylum policy is based on a normative framework that includes 
the 1951 Refugee Convention and the European Convention on Human Rights. This remains the 
framework within which a solution must take shape. In the AIV’s opinion, this is not just a matter 
of common humanity and legal obligation but also one of self-interest, since a solution on this basis 
would play a key role in promoting stability and the rule of law along Europe’s external borders 
and beyond. Moreover, the European asylum system cannot function without the cooperation of 
countries of origin and transit, since we depend on their participation in international migration 
management and their compliance with return policy. Asylum and migration policy must therefore 
encompass cooperation on protection in the region and credible opportunities for legal migration to 
EU member states. 
 
However, it is also impossible to ignore realities that undermine the functioning of and support for 
the asylum system, such as the large number of arriving migrants who apply for asylum in Europe 
despite not qualifying for this status and the growing problems involving persons who are not allowed 
to stay (‘safe country nationals’) but fail to return to their countries of origin. Moreover, insufficient 
vetting of arriving migrants poses a security threat. All of this may give rise to difficult political 
choices in emergency situations. 
 
The AIV notes that Europe’s asylum system is urgently in need of reform. The current impasse is 
dangerous, as Europe is currently ill-prepared for another major migration crisis – a threat that is 
certainly not diminished by the COVID-19 pandemic. At the same time, the failure of Europe’s asylum 
system, and a perception among European citizens that we have lost control over who enters our 
countries, are leading to a loss of faith in both the fairness of the asylum system and the functioning 
of the EU. 
 
In order to be able to respond to the government’s request for advice, the AIV started by analysing 
strategies that can help provide the political latitude needed to break the impasse (chapter 2), such 
as identifying the advantages and disadvantages of pursuing either a comprehensive or a step-by-
step approach. In this chapter, the AIV also discusses the events that gave rise to the impasse and the 
conflicting political motives and underlying imbalances it reflects. Staunch ideological views, deeply-
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held convictions and strong feelings in favour of or against the generous admission of refugees play 
an important role in this area. The only basis for restoring trust and taking steps to end the impasse 
is a good mutual understanding of the people’s experiences within various member states and the 
impact of those experiences on the positions of political parties and governments. 
 
Next, the advisory report discusses several political and judicial developments, as well as the advent 
of the COVID-19 pandemic, which are relevant to the scope for breaking the current impasse (chapter 
3). Political momentum is also being provided by the von der Leyen Commission, which took office at 
the end of 2019 and is looking for ways to reform the asylum system – gradually or otherwise. To this 
end, it presented a New Pact on Migration and Asylum in September 2020. A political appraisal of the 
pact appears in chapter 4. 
 
The AIV subsequently connects the above-mentioned strategies and developments to the relevant 
parts of the asylum and migration system and to ‘Schengen’. The contours of the conclusions and 
recommendations begin to emerge in the corresponding sections of the report (chapters 5, 6 and 7). In 
essence, the AIV is of the opinion that the current impasse can be broken only through the adoption 
of two major accords: an internal accord based on a recalibration of solidarity and responsibility-
sharing between member states and an external accord aimed at bolstering internal policy through the 
conclusion of effective readmission agreements with third countries on the basis of shared interests. 
 
As regards the internal accord, the AIV supports the approach in the von der Leyen Commission’s 
proposal to remove one of the main obstacles to such an accord by employing the concept of ‘flexible 
solidarity’. In the AIV’s view, this approach should be subject to the condition that efforts undertaken 
in solidarity with external border countries involve tangible actions (not just financial support) and 
that those efforts demonstrate substantive solidarity with refugees and/or third countries (instead 
of being limited to support for instruments such as return policy or border control). In the AIV’s 
opinion, scaling back ‘Schengen’ is not an effective form of leverage to break the impasse on asylum 
policy, since the associated political and economic costs would be disproportionately high. 
 
As regards the external accord, the AIV believes that agreements should be part of a broad, 
comprehensive partnership that encompasses not only socioeconomic development, including 
instruments of trade policy, but also joint migration management and legal migration pathways. 
The Commission’s proposals are not very detailed on this point. For this and other reasons, the AIV 
believes that the Netherlands has a role to play in ensuring that this external element is given the 
priority it deserves in the debate on the reform of European asylum policy. 
 
In its conclusions and recommendations, the AIV fleshes out these ideas in the form of five 
recommendations concerning the internal accord and five recommendations concerning the external 
accord. Without an external accord there can be no internal accord. Only through tangible and 
simultaneous progress in both areas can the Netherlands and other EU member states regain their 
capacity to act in the area of the common asylum policy and make it future-proof.



AIV  |  European Asylum Policy: Two Major Accords to Break the Impasse 6

Recommendations  
in brief

 Recommendation 1
Stimulate public debate on asylum issues, for example through an annual ‘State of migration’ debate, 
and acknowledge the political nature of the asylum issue while identifying its normative aspects, in 
part to ensure continued public support for asylum.

 Recommendation 2
Enter negotiations in the knowledge that the positions of member states have a strong ideological 
component and ensure that key decisions are taken by consensus.

 Recommendation 3
Start with a step-by-step approach that focuses on making progress on specific components of the 
Common European Asylum System (CEAS) instead of laying all the pieces of the puzzle in one go.

 Recommendation 4
Seize opportunities for bilateral cooperation with other member states on specific issues, in so far as 
such cooperation enhances – or at the very least does not undermine – cooperation at EU level.

 Recommendation 5
Strengthen the role of EU agencies such as Frontex and the European Asylum Support Office (EASO).

 Recommendation 6
Support the European Commission’s efforts to conclude an internal accord within the Union that 
strikes a balance between solidarity and responsibility as regards the registration and reception of 
asylum seekers.

 Recommendation 7
Prevent the (further) decoupling of the Dublin Regulation and the Schengen system: a reform of the 
asylum system cannot be forced through by threatening to create a ‘mini-Schengen’, as such a strategy 
would entail major economic and political risks.

 Recommendation 8
Take the lead in or support initiatives to achieve a more uniform asylum policy in the member states 
as soon as possible, as an inseparable part of the internal accord.

 Recommendation 9
Work with the Commission to examine how a fully-fledged external dimension of the CEAS can be 
developed as a matter of priority, in conjunction with the EU’s foreign and security policy.

 Recommendation 10
Provide the external dimension of the CEAS with a well thought-out component focusing on refugee 
resettlement and legal migration for work and study that is embedded in partnerships with third 
countries and forms part of the ‘flexible solidarity’ between member states.
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Chapter 1

Introduction
 1.1 Initial description of the problem

During the refugee crisis of 2015-2016, it became clear that the EU does not have a properly 
functioning Common European Asylum System (CEAS) at its disposal. The events gave rise to major 
conflicts and tensions in the EU, both within and between member states, making it extremely 
difficult to reach agreement on how to improve the asylum system. Negotiations on reforming the 
system have dragged on ever since. As a result of this impasse, it has not been possible to resolve a 
number of pressing problems.

The first problem is the legacy of the crisis of 2015-2016. For several years now, large groups of asylum 
seekers have been living in appalling conditions in refugee camps in countries on Europe’s external 
border. The fire in the Moria refugee camp on the Greek island of Lesbos in September 2020 has 
drawn renewed attention to this tragedy. In addition, refugees continue to arrive in Europe on a 
regular basis following perilous journeys in small, ramshackle boats.

The second problem is the imbalance in the existing European asylum system. The countries on 
Europe’s external border are faced with numbers of arriving migrants and asylum seekers that they 
are not equipped to deal with. ‘Countries of destination’, including the Netherlands, are faced with 
the uncontrolled onward movement of migrants, which is known as ‘secondary migration’.1 These 
countries are often unable to return asylum seekers to the member states that are responsible under 
EU law for processing their asylum applications. In addition, substantial differences remain between 
national asylum procedures.

The final problem is that across the EU two-thirds of all applications for international protection 
are rejected.2 This causes the system to become overburdened, resulting in delays and high costs. In 
addition, many rejected asylum seekers subsequently fail to return to their countries of origin and 
often end up staying on illegally.3 This contributes to a perceived loss of control in host countries, not 
least because illegal residence can lead to involvement in criminal activity.4 A watertight domestic 
policy in respect of this group does not appear to be possible in an open society such as ours.5 A more 
effective return policy is therefore urgently required.6

Nevertheless, both the individual member states and the EU as a whole have been unable to rectify 
these invariably undesirable situations by concluding better agreements on the CEAS. There is too 
much criticism of the current system and too much mutual distrust between member states. On the 
one hand, member states in southern Europe regard the existing asylum system as fundamentally 
unfair, given that they are required to receive and register large numbers of asylum seekers at 
their borders. On the other hand, member states in northwestern Europe accuse their southern 
counterparts of failing to take responsibility for properly managing reception and registration at the 
border, thus exposing them to large numbers of unregistered asylum seekers who move on from the 

‘A comprehensive approach that improves 
the asylum system and restores the 
necessary trust between member states 
is needed.’
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initial country of entry. Finally, central and eastern European member states feel that other member 
states are doing far too little to contain migration and that their concerns in this regard are being 
ignored. It thus appears that all member states have something to complain about.

In the AIV’s opinion, a comprehensive approach that improves the asylum system and restores the 
necessary trust between member states is needed to resolve this situation. This will require the 
adoption of two accords: an internal accord between the EU member states and an external accord 
between the EU and partner countries outside Europe that are involved in migration issues.

 1.2 Urgency

The AIV is of the opinion that breaking the asylum policy impasse is urgent for several reasons.  
First and foremost, in the absence of progress on the legislative front, the highly undesirable specific 
situations mentioned above will continue to exist: the appalling humanitarian conditions in the 
refugee camps on Europe’s external borders, paralysed asylum procedures and an inadequate return 
policy in respect of migrants who do not have a right to stay. But that is not all.

Second, the continuing impasse impairs the EU’s ability to take appropriate action in the event of a 
new refugee crisis. This is a cause for concern, as a sudden rise in migrant numbers, for example in 
response to the eruption of another serious conflict in the Middle East, the Sahel, North Africa or 
elsewhere, is a distinct possibility. The COVID-19 crisis, which has hit many countries of origin hard, 
adds a new dimension to the uncertainty.

Third, the lack of a solution to the impasse also affects cooperation in other fields, in particular 
concerning the area without internal borders established by the Schengen Convention (‘Schengen’).7 
As a trading nation, the Netherlands has a vital interest in the survival of Schengen.

Finally, the impasse is causing the public to lose faith in both the fairness of the asylum system and 
the functioning of the EU. The long-standing and fundamental disagreements between EU member 
states in an area as politically and socially sensitive as asylum and migration are undermining the 
EU’s credibility as a forum for cooperation. Citizens in southern Europe feel that they have been 
abandoned by their neighbours and partners, while those in eastern Europe feel that they have been 
put on the spot by ‘Brussels’. At the same time, the perception in northwestern Europe is that the 
EU has lost its ability to manage and control asylum and migration. Given the profound political 
sensitivity of this issue, such public perceptions also serve to harden the positions of the various 
governments. In this way, the impasse threatens to further erode popular support for the right to 
protection in Europe as enshrined in international human rights instruments and EU law.

This oft-neglected point merits further attention. Extensive recent opinion polling indicates that 
support among the Dutch population for the right to asylum declined by 10% to 59% between March 
and August 2020.8 Support for asylum is also falling in many other EU countries, as is apparent in 
particular from the increase in support for anti-immigration parties. These developments can be 
attributed largely to two factors: the feeling of loss of control precipitated by the irregular arrival 
of large numbers of asylum seekers and the perception that migrants who are clearly not eligible 

‘The impasse threatens to further erode 
popular support for the right to protection 
in Europe as enshrined in international 
human rights instruments and EU law.’
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for protection as refugees are increasingly abusing the asylum procedure.9 For these reasons, too, it 
is important to make swift progress on reforming the CEAS before support for the right to asylum 
declines even further.

 1.3 Basic principles of European asylum policy

From the moment that the European countries created the Schengen border-free travel area and 
started sharing a single external border, it became essential to establish a common asylum system. 
The CEAS, and particularly the ‘Dublin system’ for determining the member state responsible for 
examining asylum applications in the EU, was thus originally conceived as a counterweight to 
Schengen.

The CEAS is normatively based on international refugee law. The foundations are the 1951 
Convention relating to the Status of Refugees (and its 1967 Protocol) and the European Convention 
on Human Rights (ECHR). The right to asylum is also enshrined in the Charter of Fundamental 
Rights of the European Union. A core element of these human rights instruments is the prohibition 
of refoulement, that is to say, the prohibition against the expulsion or return of persons to a country 
where they would face persecution or might otherwise be subjected to inhuman treatment. The right 
to asylum also encompasses the examination of asylum applications in every individual case in which 
a person requests such protection. Finally, the provisions on border control, asylum and migration in 
the Treaty on the functioning of the European Union (TFEU) are also applicable in this regard.10 

In a practical sense, the Dublin Regulation underpins the CEAS by regulating the sharing of 
responsibility for examining asylum applications.11 The Treaty of Amsterdam (1997), which integrated 
the Schengen acquis into the community framework, also laid the foundations for the harmonisation 
of other aspects of EU asylum policy. For the most part, this harmonisation was achieved on the basis 
of directives that the member states were required to implement. In addition to ‘Dublin’, the current 
CEAS therefore consists of several directives and other instruments that mainly seek to harmonise 
the member states’ asylum policies by setting certain (minimum) standards.12 

The CEAS actually leaves member states a lot of leeway to decide how to implement the standards 
laid down in the directives. Thus, in practice, asylum policy has only been partially harmonised. For 
instance, there are still no substantive criteria for the reception of refugees and asylum seekers. In 
addition, the extent to which the asylum and migration services charged with implementing the 
CEAS in the member states have been furnished with the resources they require varies widely. In 
addition, the common standards are implemented differently. As a result, there remain substantial 
differences in the way that member states implement asylum policy, which acts as a strong incentive 
for secondary migration.13 

Furthermore, the EU still lacks a truly common policy towards countries of origin  
(and potential return).

 1.4 Political principles

At the outset the AIV wishes to articulate four key political principles that inform the thinking behind 
this advisory report and guide its recommendations.

First, granting asylum is not only a matter of compliance with international and European law and of 
solidarity and common humanity, but also one of enlightened self-interest. The suffering of countless 
refugees around the world defies all description; mitigating humanitarian emergencies validates the 
self-image of the Netherlands and Europe as guardians of human rights and human dignity. At the 
same time, our societies have an interest in stability on their external borders and beyond, based on 
wide-ranging cooperation with neighbouring states and other countries aimed at improving living 
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conditions, preventing violence and human rights violations and protecting refugees. In the absence 
of stability and economic development in the region surrounding Europe, there will be no peace on 
Europe’s external border and fewer commercial opportunities for Dutch companies. Acknowledging 
this dual motivation helps advance the public debate on asylum and migration.

Second, in the final analysis, the right to asylum can lead to a clash between our highest values. That 
too is a lesson of the refugee crisis of 2015-2016. For the first time ever, politicians and the public 
experienced the full extent of the tension between, on the one hand, their countries’ obligations 
under international law, their moral principles and the appeal of Europe’s wealth, freedom and 
tolerance to millions around the world and, on the other, the need to control the admission of third-
country nationals to their territories, guarantee domestic security and protect Europe’s free and 
democratic societies, which are under threat from radical Islamism and rising right-wing extremism. 
The EU-Turkey deal was an early expression of the kind of tragic choices to which such tensions can 
lead.14 In crisis situations, it becomes clear that the right to asylum is not automatic, at least not in 
terms of its practical application, and that it is ultimately contingent on political choices, democratic 
debate and public support.

Third, a functioning asylum system – one that in addition to providing a point of entry and a place of 
refuge necessarily encompasses an effective return policy for rejected asylum seekers – is impossible 
without the cooperation of third countries. Migration and border policy should therefore be at the 
forefront of EU foreign policy in relations with neighbouring countries, countries of transit and 
countries of origin. Under the current balance of power, this takes the form of a search for shared 
interests in what can occasionally become a tough game of give and take. Europe needs to be mentally 
prepared to deal with the associated choices and dilemmas.

Fourth, a functioning European asylum system requires solidarity and responsibility from all member 
states. That is simply how the EU – a Union of states with an integrated system of laws but without 
a strong central executive – works. It is wrong to disproportionately burden countries that happen to 
be located on the EU’s external border with a problem that affects the entire territory of the Union. 
This means that every member state, including the Netherlands, must be willing to make concessions 
– whether on major or minor issues – in order to break the political impasse. That is the only way to 
safeguard the greater interest of a functioning Union, not least as an area of free movement. 

Lastly, a terminological clarification is called for. The terms solidarity and responsibility frequently 
feature in policy discussions concerning the EU asylum system, but they are not always used in the 
same way. In discussions in Brussels, the term solidarity generally refers to solidarity with countries 
that bear the heaviest burden when it comes to the registration and reception of asylum seekers at 
Europe’s borders, while the term responsibility relates to the implementation and application of the 
rules on asylum. The AIV would emphasise that solidarity in asylum matters should not just be a 
guiding principle for relations between member states but should also encompass two other forms 
of solidarity, namely solidarity with third countries that receive refugees and solidarity with actual 
refugees. In other words, terminological flexibility should not go so far as to exclude meaningful 
solidarity with refugees and/or third countries from the tasks that the member states have taken upon 
themselves.

 1.5 Approach, scope and timing of the report

The request for advice on asylum and migration sent to the chair of the AIV by the Minister of 
Foreign Affairs, together with the Minister of Justice and Security, on 15 May 2019 focuses on how 
to break the political impasse in the field of asylum policy. In addition, it asks what opportunities 
and options the AIV sees for decision-making in this area, especially with the entry into office of a 
new Commission and European Parliament. Finally, it makes the link to Schengen and asks how the 
continued functioning of Schengen can be ensured.15 
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The following outline will help readers navigate the report:

- Chapter 2 analyses the main underlying conflicts between member states in the area of asylum 
and discusses strategies to break the impasse.

- Chapter 3 examines the most significant political and legal shifts that have occurred since the 
emergence of the impasse in 2015 and the opportunities they create.  

- Chapter 4 describes the Commission’s recent proposals for reforming the European asylum 
system, which will serve as a framework for the European asylum debate and European asylum 
policy in the coming years.

- Chapters 5 and 6 relate the findings of the preceding chapters to the various internal (chapter 
5) and external (chapter 6) aspects of the asylum and migration system and identify two major 
accords – one internal and one external – that are required to break the impasse.

- Chapter 7 briefly considers the future of Schengen in the light of European asylum policy.
- Chapter 8, finally, presents the report’s conclusions and recommendations.

The scope of this report can be surmised from the above. Specifically, the report focuses on answering 
the political-strategic question raised in the request for advice. It thus does not purport to advise 
the government on all aspects of the asylum and migration issue as identified, for example, in the 
government’s Integrated Migration Agenda. Topics such as the root causes of migration and national 
asylum policy are not discussed in the report. Nevertheless, attention is devoted to the many aspects 
of asylum and migration that touch on or are intertwined with the aforementioned question of how 
to break the impasse in European asylum policy. The same applies to ‘Schengen’, which is specifically 
mentioned in the request for advice owing to its links to asylum policy. The AIV restricts itself to 
discussing these topics only in so far as they relate to the political impasse.

On the issue of timing, the AIV notes that it decided to await the publication of the Commission’s 
proposals for a New Pact on Migration and Asylum before publishing its report. These proposals were 
initially expected at the beginning of 2020 but were not published until 23 September 2020, due in 
part to delays caused by the COVID-19 pandemic.16 The current German EU Council Presidency was 
keen to ensure that several key ideas relating to the proposals could be passed on to the Portuguese 
Presidency (in the first half of 2021). However, the actual negotiations on the pact will only commence 
later in 2021. The present report can thus contribute to the determination of the Netherlands’ 
position in this legislative process.

In terms of the Netherlands’ domestic political calendar, this report is appearing prior to the 
parliamentary elections of March 2021. The AIV hopes that it will contribute to the exchange of 
ideas on the European dimension of the asylum issue in the run-up to the elections and during the 
subsequent coalition negotiations.



AIV  |  European Asylum Policy: Two Major Accords to Break the Impasse 13

Chapter 2

Characteristics of the 
impasse and potential 
solutions

 2.1 Immediate cause

During the refugee crisis of 2015, 1.25 million people – including many from Syria but also from 
elsewhere – applied for asylum in the EU.17 The authorities in the countries at the external frontiers 
of the Union lost control of their external borders, other countries reintroduced controls on the EU’s 
internal borders and the European asylum system almost collapsed under the pressure. The political 
impasse regarding the European asylum system, which forms the focus of this AIV advisory report, 
arose from fierce disagreements between member states concerning the appropriate response to the 
crisis. Although the underlying causes of the impasse lie deeper, it is also instructive to consider the 
immediate cause. 
 
In the summer of 2015, the Juncker Commission proposed a solidarity mechanism in order to reduce 
the burden on the countries on the EU’s external border. The aim of the mechanism was to relocate 
asylum seekers from Italy, Greece and Hungary across the EU, as part of a wider package of measures. 
The mechanism would initially relocate 40,000 asylum seekers (June 2015), subsequently rising to 
160,000 asylum seekers in total (September 2015). However, a few member states were unwilling to 
contemplate any deviation from the responsibilities of the member states of entry, as set out in the 
Dublin Regulation, and saw the remedy in the tightened control, or even closure, of the EU’s external 
borders. In their view, the high number of asylum applications submitted in EU member states such 
as Hungary and Slovenia could be attributed primarily to the lawlessness on Greece’s external border, 
where almost all the asylum seekers concerned had first set foot on EU territory (before heading 
north). The binding character of the proposed relocation mechanism in the Commission’s proposal 
also encountered firm resistance. 
 
In the European Council of heads of government, where decisions are adopted by consensus, 
this resistance resulted in a stalemate. However, in the Council of Ministers of Justice and Home 
Affairs, where qualified majority voting applies, a decision was adopted on 22 September 2015.18 The 
opponents of mandatory relocation – the Czech Republic, Slovakia, Hungary and Romania – were 
outvoted. These countries, who were later joined by Poland, are deeply frustrated at this turn of 
events and have therefore adopted an inflexible approach towards attempts to reform the Dublin 
system. Against this background, the Juncker Commission was unable to integrate the emergency 
decision of 2015 on the relocation of asylum seekers into the common asylum system as a safety net 
for crisis situations, leading to the current impasse.19  

 

The intractability of the impasse is due in part to the interlocking nature of a number of underlying 
conflicts that have given rise to a seemingly inextricable knot of problems, differences and 
imbalances. In the following sections, the AIV seeks to identify the four main strands in this knot, 
before examining what solution strategies could be used to disentangle it.
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 2.2 Underlying conflicts

 Ideological positions: open or closed 
Opinions on asylum and migration, which are often expressed in emotional terms, vary widely both 
within and between member states. From Finland to Italy and from the Netherlands to Slovakia, 
these issues feature prominently in the domestic political debate and often serve as an important 
issue in national elections. Such intense publicity generally makes it difficult to reach compromises 
within the EU, as every step by national governments towards their partners is scrutinised by the 
media and domestic opposition parties. While in many areas of EU law technical depoliticisation can 
smooth off the rough edges and joint action has clear benefits (e.g. product standards in support of 
the internal market), this is less true when it comes to asylum. 

Public support for asylum and migration fluctuates, and is not equal in all member states. Different 
historical experiences clearly play a role. The EU has member states, such as the Netherlands and 
France, which as former colonial powers have been used to the presence of non-European migrants 
for generations. There are also member states, such as Germany, that relied on non-European foreign 
workers from countries such as Turkey and Morocco from the 1950s onwards. There are member 
states, such as Sweden, that only experienced noticeable demographic shifts from the 1990s onwards 
as a result of more generous asylum policies. In addition, there are member states, such as Poland and 
Hungary, where ethnic and linguistic homogeneity has actually increased as a result of developments 
during and after the two World Wars. Such diverse experiences of migration and multiculturalism do 
not point in one direction, but they can flip domestic majorities on issues relating to asylum and 
migration. 
 
In northwestern European member states such as Germany, France and the Netherlands, a deeply 
held conviction concerning the duty and necessity of protecting refugees exists in society alongside 
widespread scepticism regarding the social integration of migrants from other cultures and religions. 
Over the past two decades – ever since the 9/11 Islamist terror attacks – this scepticism has hardened 
into deep dissatisfaction within certain small groups. Violent conflicts, from hate crimes to acts of 
terrorism, are putting pressure on societal relations in a number of member states. Not surprisingly, 
moreover, they are inflaming the asylum debate. 
 
Diverse experiences and ideological polarisation, both between and within member states, have 
hardened divisions and seriously hindered efforts to find a joint solution at EU level. The most 
promising way forward therefore lies in the adoption of balanced decisions that simultaneously 
respect the right to asylum, curtail irregular migration and do their best to ensure the return of 
persons who are not eligible for asylum. Democratic majorities for such a ‘fortress Europe with 
gateways for asylum and migration’ can be found in almost all member states. 
 
 Geographical variation: South, North and East 
The varied geographical location of the member states is a key factor in the asylum impasse, not least 
because current EU law is not well equipped to deal with such diversity. From a migration 
perspective, the member states can be roughly divided into three categories.20 The first category 

‘Opinions on asylum and migration,  
which are often expressed in emotional 
terms, vary widely both within and 
between member states.’
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comprises the countries of arrival in southern and southeastern Europe, where most regular and 
irregular migrants arrive: Spain, Greece, Italy, Cyprus and Malta, which all have a maritime border, 
and Bulgaria, which has a land border. The second category comprises the countries of destination. 
The most popular of these (in 2019) are located in western and northern Europe: Germany, France, 
Belgium, the Netherlands and Sweden.21 The third category comprises the countries of transit. During 
the refugee crisis of 2015-2016, these were mostly the countries along the ‘Balkan route’ between the 
Greek islands and Germany: Slovenia, Croatia, Austria, Serbia, Macedonia and Hungary.22 These 
geographical differences, which partly overlap with the above-mentioned ideological differences, are 
so significant that the asylum impasse can essentially be described as a conflict between ‘South’, 
‘North’ and ‘East’.23  
 
In this context, the most significant imbalance is that, in practice, the Dublin Regulation generally 
imposes responsibility for asylum seekers on the member state of entry. According to the southern 
member states, this places a disproportionate burden on the countries of arrival. While all member 
states benefit economically from the EU’s open internal borders, under the Dublin system the 
responsibility for controlling the EU’s external border and examining asylum applications, which 
makes this open border policy possible, falls primarily on the states located on the external border. 
These states regard the Dublin rules as unfair and no longer accept the North’s phlegmatic response 
that it is simply a matter of ‘bad geographical luck’. 
 
For many years, this imbalance in responsibilities was unofficially redressed through a lax application 
of the Dublin rules. Southern member states neglected to develop an effective asylum administration, 
and many migrants were able to travel northwards without interference as border police and other 
official agencies regularly looked the other way. The northwestern European countries were aware of 
these practices but did not make an issue of it, being fully aware of the benefits they derived (and 
continue to derive) from the Dublin system. This pragmatic hypocrisy on both sides was obviously 
undesirable from a legal perspective, but it preserved a precarious political balance as long as the 
number of migrants and asylum seekers remained relatively small. 
 
With the dramatic and highly visible rise in the number of asylum seekers to 1.25 million in 2015, this 
was no longer the case. Since then, the South has called for the reform of the Dublin system (under 
the banner of ‘solidarity’), in return for which the North has demanded tighter border controls and 
better reception of asylum seekers (‘responsibility’). Even countries in or bordering the Balkans were 
suddenly confronted with the migration issue in 2015, when large groups of asylum seekers sought a 
way to reach northern Europe via Budapest and Vienna. In their eyes, migration is a western 
European problem – since that is where the asylum seekers wish to go – for which they should not 
bear any responsibility. That is why they are opposed to the relocation of asylum seekers to their 
countries (‘an unacceptable form of solidarity’), while countries in northern and southern Europe 
insist that they too should contribute. This is a key aspect of what essentially amounts to a three-way 
stalemate. 
 
 Administrative capacity 
There is a substantial difference in administrative capacity between northwestern Europe, on the one 
hand, and southern and southeastern Europe, on the other. The arrival of consistently large numbers 
of asylum seekers and migrants from Africa and the Middle East is a relatively new phenomenon. The 
Dublin arrangements – drafted at a time when the EU was smaller and more homogeneous than it is 
at present and before smartphones and social media, before cheap air travel and mass people 
smuggling, and before civil wars in the Arab world and climate refugees from Africa – made no 
allowance for such developments. The administrative infrastructure of the Mediterranean member 
states is not designed to deal with these numbers and has not been expanded sufficiently since 2015. 
The southern countries of arrival also have greater economic problems to contend with than the 
member states in northwestern Europe. This inequality further contributes to the perception that  
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the Dublin system is unfair: under its rules the heaviest burden falls on the weakest shoulders in 
matters relating to asylum and migration. 
 
Northwestern Europe attaches great importance to oversight and good governance. National and 
local governments and the public are concerned about Europe’s inability to control primary and 
secondary migration and the rising number of asylum applications, especially because there is a 
feeling that the southern member states are not taking their concerns about registration and better 
oversight sufficiently seriously. In this area, the North has a natural ally in the European Commission, 
which as a supervisory body is inclined to push for compliance with whatever agreements are 
ultimately adopted. 
 
 Differing concepts of sovereignty 
A fourth and final major source of conflict concerns the extent of the member states’ attachment to 
national sovereignty. It is not one of the root causes of the political impasse (in contrast to ideology, 
geography and administrative capacity) but it does place obstacles in the path to certain solutions. 
 
Cooperation in the area of border control is a particularly sensitive issue. The Schengen Borders Code 
does not grant the Commission the power to intervene in cases where a member state loses control  
of its external border, even after the revision of the code following the refugee crisis of 2015-2016.24   
This means that assistance from or intervention by EU institutions or other member states, for 
example to compensate for administrative weaknesses, is not always welcome. Spain and Italy are 
quick to perceive the arrival of foreign ‘eyes and ears’ as demeaning. On the other hand, under the 
pressure of recent developments Greece, Cyprus and Malta have become more willing to accept 
outside support.

 2.3 Solution strategies

Interests, opinions and situations are bound to differ in a Union of 27 member states; uniformity and 
unanimity would be much more surprising. In each case, the aim is to find a strategy that facilitates 
the adoption of joint decisions and solutions. The EU has a large number of tried and tested strategies 
at its disposal for this purpose. The following sections briefly analyse these strategies in the light of 
the asylum impasse. 
 
 Majority decision-making 
The classic method for breaking a stalemate is majority voting, which effectively cuts the proverbial 
knot rather than seeking to disentangle it. Qualified majority voting (QMV)25 in the Council is the 
standard voting procedure for the adoption of EU law, although in practice consensus is usually 
preferred. However, as noted above, it was precisely the use of this method by the Luxembourg 
Presidency, at the urging of the Commission, in the decision on mandatory asylum quotas in 
September 2015 that worsened the atmosphere between the member states and deepened the 
impasse. In addition, it transpires that the option of employing QMV, as provided for in the Treaties, 
does not guarantee that a decision will actually be implemented. Some member states are willing to 
disregard existing legislation if they consider it to be incompatible with their national interest.  
A functioning asylum system therefore requires the commitment of all relevant member states. 
 
Against this background, any political route out of the impasse must involve decision-making by 
consensus. This is reflected in the proposals presented by the von der Leyen Commission in the 
autumn of 2020. Asylum policy cannot be developed without due regard for the concerns of all 
member states. The existing QMV rule does not need to be amended for this purpose; it remains a 
useful instrument of leverage when all else fails.
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 Differentiated integration via lead groups 
A second way to circumvent a blocking minority is to continue with a smaller group of committed 
member states. Lead groups are a form of differentiated integration in which the participating 
countries agree on new rights and obligations that are not shared by the other member states. The 
Treaty on European Union (TEU) makes provision for such enhanced cooperation, but lead groups 
have also been formed outside the framework of the Treaty or in its margins.26 However, this strategy 
is difficult to implement in the field of asylum. The common asylum system (which started with 
‘Dublin’) was originally designed as a counterweight to the opening of the EU’s internal borders 
(‘Schengen’), and the two are closely connected both politically and in the public’s perception.27 Those 
who want open internal borders should not be surprised that the EU’s external border has become a 
matter of shared concern. It is therefore hard to imagine that a lead group on asylum would not have 
repercussions on free movement in the internal area (see chapter 7).

 Division of labour between member states: flexible solidarity 
Another form of differentiated integration is based on the division of tasks between member states. 
In the debate on reforming the CEAS, this is referred to as ‘flexible solidarity’.28 The transition from 
‘solidarity’ (a fair division of the same tasks) to ‘flexible solidarity’ (a fair division of tasks but not 
necessarily the same tasks) is a key innovation in the approach proposed by the Commission in its 
New Pact on Migration and Asylum. Besides relocating asylum seekers, non-external-border states 
could, subject to certain conditions, help reduce the burden on external-border states in crisis 
situations in other ways, for example via contributions in the area of return policy or capacity-
building. The difficulty lies in the weighing of the various elements, especially when the calculation 
involves political as well as financial costs. In the case of asylum and migration, the political element 
is always a factor. However, given that the impasse emerged in connection with a core aspect of 
‘solidarity’, namely relocation of asylum seekers, the above-mentioned alternative at least creates an 
opening. Defining flexible solidarity will nevertheless be one of the trickiest aspects of the present 
asylum proposals (see chapter 5). 
 
 Step-by-step approach 
Another way to circumvent the resistance to certain aspects of such a complex set of legislative 
proposals as the migration and asylum pact is to cut it up into smaller pieces and pursue accords 
on specific issues. The Juncker Commission rejected this option and stuck to its ‘package approach’. 
Given the interwoven nature of the various aspects of asylum policy, there was definitely something 
to be said for this decision, but the result was stagnation on all fronts. The von der Leyen Commission 
has also presented a single package, but it has provided more scope for flexibility and decoupling. The 
European Parliament and the Council Presidency, which is currently held by Germany, also appear to 
be open to a step-by-step approach. 
 
As part of this strategy, it is important to identify the aspects that (a) are amenable to practical 
progress in the absence of a final agreement on all other issues and (b) do not upset the balance of the 
negotiations, for example by giving one group of member states so much that they lose their incentive 
to compromise on other issues. The AIV believes that such opportunities for practical progress do 
indeed exist (see chapter 5).

 Linkage 
Linkage is an inverse strategy, which has also been tried and tested many times in the EU. Instead 
of reducing the package that forms the subject of the negotiations (as in the case of the step-by-step 
approach), the aim of this strategy is to expand the package by establishing links to other legislative 
dossiers or political decisions. In the spring of 2020, for example, the stalled negotiations on the 
establishment of a COVID-19 recovery fund were revived by linking them to the ongoing discussions 
on the Multiannual Financial Framework (MFF). In a similar way, the asylum dossier could in theory 
have been linked to the MFF or the climate negotiations. However, it requires a great deal of political 
manoeuvring to achieve the concurrent alignment necessary for such an all-encompassing balancing 
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act. Due to its complexity, the migration and asylum pact does not really lend itself to this purpose. 
Moreover, given the political and ideological nature of the migration conflict (see above), there is a 
risk that the impasse would spread to the newly added dossier (cf. the recent attempts to link the EU’s 
new multiannual budget to rule-of-law conditionality). In light of the above, linkage has little chance 
of success and should be discouraged.

 An expanded executive role for the Commission and EU agencies 
Asylum policy is largely about practical implementation and administrative capacity: reception, 
registration, oversight and so forth. Administrative weaknesses in a particular member state can be 
counterbalanced by other parties. One option is to allocate such executive tasks to the Commission 
or certain EU agencies. Although member states have traditionally been reluctant to grant EU 
institutions an executive role in political sensitive areas such as border policy, they established the 
Frontex border agency in Warsaw in 2008, followed by the European Asylum Support Office (EASO) 
in Malta in 2011. The official mandates of these agencies, which initially focused on providing 
coordination and support, were functionally expanded at the height of the migration crisis of 2015. 
As a result, Frontex was officially relaunched as the European Border and Coast Guard Agency in 
2016.29 In Greece, in particular, both agencies have taken the lead in setting up initial reception and 
registration hotspots, and EASO is in practice carrying out a large share of the asylum procedures 
 
Strengthening EU agencies is a promising strategy. For one thing, it can help member states 
improve procedures at the EU’s external borders. However, there are three conditions. First, the 
necessary additional resources must obviously be allocated via the EU budget. Second, the member 
state concerned must be willing to put up with such outside interference and set aside potential 
sensitivities concerning sovereignty. This is because support of this nature cannot be imposed against 
a member state’s will under the EU’s current constitutional framework. Third, this approach calls 
for detailed public accountability. Traditional regulatory agencies are perfectly able to carry out 
their technocratic activities on the sidelines on the basis of a clearly defined mandate, but this does 
not apply to the performance of administrative tasks that go to the heart of the political debate. 
Regardless of any procedural precautions, action at the EU’s external border, including maritime 
search and rescue and the initial assessment of asylum applications, also requires political backing, 
judicial oversight and democratic accountability. 
 
 Cooperation between member states 
As an alternative to entrusting executive tasks to the Commission or EU agencies, bilateral 
cooperation between member states can also offset administrative weaknesses and facilitate 
solidarity. One advantage of this strategy is that it is built on an explicit and steadfast commitment 
by both sides to rectify a problem. In addition, it can strengthen mutual trust and lead to the 
sharing of best practices. At the same time, the scope of such bilateral initiatives is limited, as their 
implementation does not result in an EU-wide approach. They accordingly do not offer a way out 
of the impasse as such, but they can help improve the general atmosphere and/or lead to practical 
progress. In the AIV’s opinion, both advantages make it worthwhile to pursue this strategy, where 
applicable, and explore its application in other areas in greater depth, especially against the backdrop 
of the numerous obstacles standing in the path of other strategies. 
 
 International cooperation 
A final way to tackle the problem that is overwhelming the member states – due to disagreement 
or insufficient implementing capacity – is to externalise it, that is, to enter into partnerships with 
third countries that are willing to take on (part of) the work in exchange for a non-monetary 
consideration or financial compensation. This is an obvious strategy for dealing with an inherently 
cross-border issue such as asylum. Since the 2000s, Spain and Italy have been gaining experience in 
the externalisation of border control, in particular with Morocco, Mauritania, Senegal and Libya.  
The EU and the member states also work together with various international organisations, such as 
the office of the UN High Commissioner for Refugees (UNHCR) and the International Organization 
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for Migration (IOM), in the field of refugee protection. Another example of international cooperation 
is the EU-Turkey Statement of 2016, which comprises agreements on European support for the 
reception of (mostly Syrian) refugees in Turkey and the resettlement of some of these refugees in 
Europe in exchange for effective control of the Turkish border.30  
 
A recurring question is whether Europe is in a position to externalise this problem and what political, 
financial and/or moral price it would pay for doing so. The balance of power between the EU and its 
member states, on the one hand, and countries of origin and transit in Africa, the Middle East and 
Central Asia, on the other, is shifting in favour of the latter. This is due in part to a relative decline  
in Europe’s financial power and the fact that these countries can also turn to China for support.  
The recent discovery and weaponisation of irregular migration across Europe’s external border by 
third countries (including occasionally by Morocco and Turkey) is also a factor. 
 
Given that externalisation can only succeed if it is in the interests of all parties, Europe will have to 
offer more incentives than it has in the past. Although it still has considerable leverage, for example 
via market access and visas, the EU needs to think about other trump cards that it could play, such as 
opportunities for legal migration (see chapter 6). 
 
In general, this form of international cooperation requires strict management and a capacity to act 
at geopolitical level, with diplomatic tasks being divided appropriately between national capitals and 
‘Brussels’ (e.g. on the basis of geographical or historical ties) and national and EU efforts reinforcing 
each other. The EU’s common foreign policy has not always been capable of such resolve. As regards 
the call for a more ‘geopolitical’ Union, which is heard in Brussels, Paris, Berlin and also The Hague, 
such efforts to engage in ‘border politics’ would serve as something of an experiment.



AIV  |  European Asylum Policy: Two Major Accords to Break the Impasse 20

Chapter 3

Developments since 
the impasse arose 
Since the  impasse arose in 2015-2016, developments on various fronts have produced a new dynamic, 
especially in relation to border policy, court judgments, the balance of power within member states 
and EU institutions, and the COVID-19 pandemic. As a result, circumstances have changed in certain 
respects over the past five years, and in some ways for the better.

 3.1 Border policy: the external border is our common border

Although the negotiations on the asylum system ground to halt in 2016, EU member states and 
institutions were able to provide a different policy response to the refugee crisis, namely in the form 
of border policy. Individual member states introduced various forms of control at the EU’s internal 
borders, and the EU as a whole took far-reaching decisions to strengthen its external borders.  
Both developments are significant in relation to the asylum impasse, although it should be noted  
that there are obviously limits – both legal and moral – to the way we protect our borders. 
 
 Temporary introduction of internal border controls 
During the refugee crisis, the reintroduction of border controls was an early political reflex that 
was adopted by many member states. While few were surprised when Prime Minister Viktor Orbán 
of Hungary closed off his country’s southern border with fences in June 2015, many were struck by 
the fact that Sweden, a country known for its generosity in granting asylum, closed its bridge to 
Copenhagen – a symbolic and practical cornerstone of the free movement of persons – in January 
2016. Incidentally, this did not constitute a direct violation of European law, which permits the 
reintroduction of internal border controls in certain circumstances.31  
 
During the crisis of 2015-2016, internal border controls were used to stem the tide of uncontrolled 
migration. This not only put pressure on the area without internal borders but also resulted in 
violations of the right to asylum in a number of cases. In addition, these controls have now well 
exceeded the maximum time limit for their reintroduction under the Schengen Borders Code.32 
Almost five years after the refugee crisis, the continued need for and proportionality of these internal 
border controls are therefore open to question. 
 
 Strengthening Frontex and tightening the Schengen rules 
In a joint response to the crisis, the EU relaunched the Frontex border agency as the European Border 
and Coast Guard Agency in 2016.33 As part of this process, it established a standing corps of 1,500 
border guards who are required to be available on call to assist member states in controlling the EU’s 
external borders. Their role is thus not to replace national border guards. A new Frontex regulation 
adopted in 2019 provides for the expansion of this corps to 10,000 border guards, which represents a 
substantial reinforcement.34 

In addition, in order to encourage member states to take responsibility for controlling their section of 
the EU’s external border, a vulnerability assessment mechanism that can penalise member states for 
failing to make improvements was introduced in 2016. In this context, Frontex liaison officers carry 
out yearly assessments in the member states to detect vulnerabilities in their border control systems. 
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In extreme cases, failure to comply with Council recommendations based on these assessments 
can lead to the introduction of internal border controls by other member states. In other words, a 
member state that neglects its responsibilities regarding external border control can – as a last resort 
– be temporarily excluded from Schengen. Together with the Schengen evaluation mechanism, which 
was introduced in 2013 to monitor the implementation of the Schengen rules by member states, these 
measures are meant to instil a high level of confidence in the proper functioning of the EU’s external 
border control procedures so that its internal borders remain open.

 Implications for the asylum impasse 
These two important developments in the field of border policy have two implications for the asylum 
issue. First, they provide an incentive. As long as the impasse continues, the cloud of new border 
closures will loom over the internal market. Such closures amount to a restriction of Schengen, with 
all the economic consequences this entails, especially for a trading nation such as the Netherlands. 
Second, these developments set a precedent. The strengthening of Frontex implies that the member 
states have assumed joint responsibility for the EU’s external borders. This goes hand in hand with 
a public acknowledgement of certain facts, for example that, from a Dutch perspective, the Greek-
Turkish border is de facto also our border. This new insight concerning the nature of border control 
has already been translated into responsibilities and institutional balances. In addition, all member 
states can be ordered to take political and institutional steps to look after individuals who seek asylum 
at Europe’s common external border. 

 3.2 European case law: exposing shortcomings

In order to define the scope of European asylum policy it is also important to examine judicial rulings, 
especially those of the European Court of Human Rights in Strasbourg and the Court of Justice of the 
European Union (CJEU) in Luxembourg. Both courts have recently handed down judgments that are 
relevant to the political impasse. They have adopted important interpretations of the current asylum 
system that clarify the limits of European asylum policy.

 Lawfulness of the relocation mechanism  
First of all, it is relevant that the CJEU affirmed the lawfulness of the emergency measures taken 
during the refugee crisis of 2015-2016 and that it subsequently determined that countries that did 
not implement those measures had violated EU law. It did so in the framework of infringement 
proceedings brought by the Council and the Commission against Poland, Hungary and the Czech 
Republic. The CJEU rejected the defence of these member states, which was based on arguments 
concerning public order and ethnic homogeneity.35 

However, these cases also reveal the limitations of such infringement proceedings in situations where 
member states lack the political will to comply with the Court’s judgments.36 Despite the fact that the 
Treaty on the functioning of the European Union (TFEU) provides for the possibility of imposing a 
fine or penalty payment for non-compliance with CJEU judgments,  this was not possible in the case 
at hand because the relocation decisions in question had already expired. Thus, although the CJEU 
ruled that the refusal to consent to the relocation of asylum seekers was unlawful, its judgment had 
no further consequences for the countries concerned.

 Shortcomings in reception 
Both Courts have ruled that the European Convention on Human Rights (ECHR) and the EU Charter 
of Fundamental Rights (CFR) do not permit ‘Dublin transfers’ in cases where the receiving country’s 
asylum system is characterised by systematic shortcomings.37 These judgments shine a light on the 
varying quality of reception in the member states. Cooperation within the CEAS presupposes mutual 
trust in each other’s legal systems, but when this trust is no longer justified the system grinds to a halt. 
This places additional pressure on member states dealing with inbound secondary migration, since 
they are not allowed to send asylum seekers back to their country of first entry in such situations.
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In a number of judgments concerning the situation in the hotspots on the Greek islands, the 
European Court of Human Rights determined that reception conditions were very poor. Despite 
ruling, in line with previous judgments, that the arrival of large numbers of refugees did not justify 
violations of article 3 of the ECHR, it noted that this factor should be taken into account in the 
evaluation of the facts. According to the Court, the threshold for a violation of article 3 had not been 
exceeded.38 However, a new case could yet produce a different outcome, thereby undermining the 
practical functioning of the Dublin system.

 Legal routes and judicial protection  
In 2020, the European Court of Human Rights issued a judgment on Spain’s removal in 2014 of 
asylum seekers who had scaled the border fence surrounding the Spanish enclave of Melilla.39 The 
central question in this case was whether Spain had violated the prohibition on collective expulsion. 
The Court ruled that Spain had not acted unlawfully by immediately expelling the asylum seekers, 
as the individuals in question had not taken advantage of existing legal options for obtaining lawful 
entry into Spain, which they could have done at a nearby border crossing. In the Court’s opinion, the 
prohibition on collective expulsion had therefore not been violated in this case.

 Prohibition of detention 
The European Court of Human Rights also took account of practical realities in Ilias and Ahmed 
v. Hungary.40 In this case, it ruled that refugees in the transit zone on the Hungarian border had 
not been deprived of their liberty, as they were able to return to Serbia, a safe third country. In its 
judgment, the Court noted that it had given due consideration to the exceptional situation at the 
border: ‘its [i.e. the Court’s] approach should be practical and realistic, having regard to the present-
day conditions and challenges’. In contrast, in a case concerning the same transit zone, the CJEU 
concluded that detention had occurred in violation of EU asylum law.41 While the details of the 
two cases differ – and EU law imposes stricter requirements than the norms of the ECHR – these 
judgments show that balancing the basic principles of asylum law against its limits does not always 
produce an obvious outcome.

  Implications for the asylum impasse 
Some of the above-mentioned judgments clearly expose the current shortcomings of the Dublin 
system and the failure of member states to carry out their responsibilities in practice. However, the 
judicial path offers no answer in cases where member states are unwilling or unable to comply with 
politically controversial aspects of the CEAS. This is true of both the political implementation (by the 
Visegrád countries) of the contested relocation decisions of December 2015 and the improvement 
of unacceptable reception conditions (notably in Greece). Although the Courts’ judgments set the 
parameters of European asylum policy, the effective implementation of member-state obligations 
remains of paramount importance. In other words, the impasse in European asylum and migration 
policy cannot be resolved by judicial means: a political solution is required. 
 
It is also worth noting that the highest European courts approach asylum law in light of the 
circumstances of each particular case. It goes without saying that the European Court of Human 
Rights and the CJEU will continue to interpret and apply European legal norms – including the 
fundamental principles of asylum and migration law – without restriction. At the same time, their 
reasoning in recent cases confirms that they are not losing sight of the need to strike a balance 
between effective legal protection and the importance of enforcement.42 

 3.3 National governments and EU institutions: renewed engagement

Since 2015, developments in the political situation of the member states and the EU institutions  
have created opportunities for breaking the political impasse in European asylum policy. 
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 Political developments in Greece 
Greece was in the news in 2020 owing to the appalling conditions in the reception centres on the 
Greek islands, which reached a low point with the fire in the Moria refugee camp in September, 
and on account of its decision to turn back migrants at its land border with Turkey in March, after 
the Turkish authorities had brought thousands of migrants to the border in order to put pressure 
on Greece and the EU. Greece allegedly violated asylum law in these cases, possibly even with the 
cooperation of Frontex. The country’s new asylum laws, adopted in March 2020, have also attracted 
considerable criticism.43 

At the same time, it is important not to lose sight of the fact that the Mitsotakis government, which 
took office in July 2019, is actively seeking to improve the situation. It is working harder than the 
Tsipras government (2015-2019) to adopt structural measures aimed at improving reception, speeding 
up asylum procedures and ensuring the more effective return of rejected asylum seekers. It is also 
serious about strengthening its national asylum agency, which it is doing with the help of European 
resources and expertise. One example of this is the June 2020 agreement on cooperation between 
the Netherlands and Greece in the area of unaccompanied minor refugees.44 Similarly, the country is 
seeking to tighten controls at its borders, which in many cases double as European external borders, 
with support from Frontex.

 Expanding the Visegrád Group 
Against the background of the asylum impasse, the Visegrád Group or V4, a quartet of central 
European member states comprising Poland, Hungary, the Czech Republic and Slovakia, has in recent 
years been supported in its opposition to the mandatory relocation of asylum seekers by several 
other member states. This applies in particular to Slovenia (especially following the return to office of 
Prime Minister Janez Janša 2020), Estonia and Lithuania. In substantive terms, the position of Austria 
and Denmark is also close to that of the Visegrád countries. This new constellation is referred to as 
Visegrád Plus. This reinforcement of the group of member states that show reluctance to engage in 
asylum solidarity and emphasise the importance of external border control is a significant political 
factor that would make it harder to isolate the V4 in the future. 

 Political developments in Italy, France and Germany 
While Germany was preoccupied with a divisive domestic debate on migration in 2015, Italy felt 
abandoned and France effectively remained on the sidelines, the three largest EU member states have 
since demonstrated renewed political will to find a shared solution. 
 
In Italy, the political situation has changed as a result of the formation of a new government. Since 
the departure of the nationalist Lega party (and thus of Minister of the Interior Matteo Salvini) 
from the first Conte government in the summer of 2019, followed by the arrival of the Partido 
Democratico as the Five Star Movement’s new coalition partner, the second Conte government has 
proved to be a more constructive participant in the asylum debate than its predecessor. This is a 
significant development given Italy’s status as an external border state. In spite of these developments, 
the new government also regards the current proposals on mutual solidarity as inadequate, and 
the northwestern member states’ concerns about Italy’s weak border procedures will likewise not 
disappear at a stroke. 
 
France’s position has changed as a result of a sharp increase in the number of migrants arriving 
in the country since 2017.45 It accordingly feels a greater need to contribute actively to solving the 
asylum issue than it did in 2015-2016. Paris has lent its support to the Commission’s migration and 
asylum pact. Relations between France and Italy, which were at an historic low during the first Conte 
government, due in part to disputes over asylum and migration, have also improved. 46 
 
In Germany, in the aftermath of the refugee crisis of 2015, the CDU/CSU spent many years fighting 
internally over the direction of German asylum and migration policy. The main protagonists in this 
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fight were Chancellor Angela Merkel and current Minister of the Interior and then CSU party leader 
Horst Seehofer. Seehofer’s proposals to unilaterally impose a ceiling on the number of refugees that 
Germany would admit (much like Austria had done) could not count on Merkel’s support and in any 
case did not survive judicial scrutiny. Since 2018, however, the Chancellor and the Minister of the 
Interior appear to have moved closer together on this issue. In particular, Seehofer now acknowledges 
that a solution must be found in the political centre and that this is only possible at European level 
rather than through German Alleingang. This rapprochement in the area of asylum and migration 
within the CDU/CSU has increased the effectiveness of Germany’s actions at EU level, where it 
currently holds the rotating Council Presidency.  
 
 The Malta Declaration and the letter from France, Germany, Italy and Spain  
 on flexible solidarity  
In September 2019, the renewed engagement of France, Germany and Italy resulted in their 
adoption, together with Malta, of a declaration on the reception of migrants rescued at sea. The 
cornerstone of this declaration is a mechanism that facilitates the relocation of such migrants in 
cases of disproportionate migratory pressure on Italy or Malta. Berlin and Paris were keen to provide 
a concrete demonstration of solidarity with the new government in Rome. In addition, the four EU 
member states wished to make a joint contribution to the debate on reforming this aspect of the 
CEAS. 
 
To date, however, only a limited number of member states have signed up to the declaration. Most 
member states, including the Netherlands, believe that it does not provide sufficient assurances 
concerning the controlled disembarkation of migrants rescued at sea.47 Nevertheless, search and 
rescue has become an inseparable part of the asylum debate. In the AIV’s opinion, it would be useful 
for the Netherlands to reach out to the Mediterranean member states on this matter. 
 
In April 2020, France, Germany and Italy launched another, broader initiative, this time with Spain, to 
lend direction to the asylum debate. In a letter to the Commission, the ministers with responsibility 
for migration in these four countries, including the aforementioned Seehofer, called for reform of 
the CEAS.48 The four countries advocated the establishment of a new mechanism for the relocation 
of asylum seekers, based in part on the idea that member states could, by way of exception, resort to 
measures of solidarity other than relocation. Picking up the gauntlet, the Commission developed the 
idea of ‘flexible solidarity’ in the migration and asylum pact published on 23 September 2020. On this 
particular issue, the four large member states thus paved the way for the Commission’s pact.

 European elections and consequences of the European Parliament’s new composition 
The European elections of May 2019 fundamentally changed the European Parliament’s composition. 
The Christian democrats of the European People’s Party (EPP) and the social democrats of the 
Progressive Alliance of Socialists and Democrats (S&D) no longer share a majority. This means that 
they need to work with other parties on various issues, including asylum and migration, in order 
to secure the majorities they require. In this context, it is also worth recalling that the Identity and 
Democracy (ID) group won 76 seats in the 2019 elections. The views on migration of the right-wing 
populist parties that make up this group played a key role in their electoral success.

While the main parties in the European Parliament broadly endorsed the Juncker Commission’s 
proposals, they now appear to have realised that a breakthrough in the field of asylum requires 
a different approach. Centrist parties such as the EPP, S&D and Renew Europe have accordingly 
responded positively to the Commission’s new proposals and are favourably disposed towards the 
pact as a basis for reforming the CEAS.

 A new Commission and the announcement of the migration and asylum pact 
As the nominated President of the Commission, Ursula von der Leyen announced the recently 
published migration and asylum pact as a key part of the political programme that she presented 
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to the European Parliament on 16 July 2019.49 Von der Leyen has adopted a fundamentally different 
approach to that of her predecessor, Jean-Claude Juncker. Specifically, she has taken a more modest 
position and does not claim to have all the answers in matters relating to asylum policy. The new 
Commission has drawn lessons from the events of 2015, when the Luxembourg Council Presidency, 
with the encouragement of the Juncker Commission, pushed through the adoption of the relocation 
mechanism against the will of several member states, thus precipitating the legislative impasse, as 
stated above. 
 
Given that several member states lacked faith in the Juncker Commission’s approach, the changing of 
the guard following the European elections of 2019 was a key prerequisite for relaunching the reform 
of the European asylum system. In order to restore trust, the von der Leyen Commission launched 
an extensive consultation process involving all member states and various civil-society organisations 
from the field of asylum and migration in the autumn of 2019. The purpose of this consultation, 
which was led by Commissioners Ylva Johansson and Margaritis Schinas, was to do the groundwork 
for the development of the migration and asylum pact.

 3.4 COVID-19: the great unknown

The COVID-19 pandemic is clearly having a profound impact on asylum and migration flows. The 
precise nature and scope of its long-term effects are as yet hard to predict, but the broad outlines of 
two key developments are already visible.

First, it is clear that migration figures decreased worldwide during the acute phase of the outbreak. 
Border closures for the sake of public health obviously obstruct both regular and irregular migrant 
flows. Globally speaking, there has even been a ‘reverse flow’ since the outbreak of the pandemic.  
This means that migrants are returning to their countries of origin because there is no work in 
countries of destination or because they fear infection.
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Figure 1  - The number of asylum applications and illegal border crossings fell rapidly in March 2020 as a result of the 

COVID-19 pandemic. However, applications began to rise again in May 2020. Source: EASO
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In Europe, too, the partial closure of the EU’s internal and external borders in the first half of 2020 led 
to a substantial drop in the number of irregular migrants arriving in the EU.50 This applies primarily 
to the western and eastern Mediterranean routes, where numbers fell, respectively, by 46% and 64% 
compared to the same period last year (January-August). On the western Balkan route and the central 
Mediterranean route, however, the number of illegal border crossings began to rise again fairly 
quickly. Since the summer of 2020, numbers have been increasing everywhere. 
 
Second, the COVID-19 crisis entails a high risk of increased irregular migration in the near future. 
Although much remains uncertain, including from an economic perspective, it is clear that the 
pandemic will lead to a global economic decline that will hit the populations of middle and low-
income countries hardest.51 The first signs of this are already visible in the increased number of 
irregular migrants travelling from Tunisia to Europe along the central Mediterranean route.52  
 
In its advisory letter ‘The Netherlands and the Global Approach to COVID-19’ of May 2020, the AIV 
highlights the link between the financial crisis of 2008 and the Arab uprisings of 2011, which led to 
the migration crisis of 2015. There is a genuine risk that a new cycle of economic malaise will lead 
to political instability, or worse. The measures advocated in the AIV’s advisory letter with a view to 
mitigating the economic and humanitarian consequences of the COVID-19 crisis are therefore equally 
relevant for preventing a recurrence of the situation – potentially on an even larger scale – that the 
EU faced in 2015.53 

In conclusion, although closed borders temporarily reduce irregular migration – a phenomenon that 
has likewise not escaped the notice of the European public – the COVID-19 pandemic is ultimately 
more likely to provide people with new reasons to migrate and apply for asylum, as well as to 
encourage them to look for other routes to their desired destinations. In many cases, this will expose 
migrants to further dangers and force them to turn to people smugglers. In the AIV’s opinion, the 
COVID-19 pandemic increases the need to be prepared for the next migration crisis in the regions 
surrounding Europe, making it all the more urgent to develop a solid and shock-resistant asylum 
system at EU level.

‘The COVID-19 pandemic increases 
the need to be prepared for the next 
migration crisis in Europe.’



AIV  |  European Asylum Policy: Two Major Accords to Break the Impasse 27



AIV  |  European Asylum Policy: Two Major Accords to Break the Impasse 28

Chapter 4

The Commission’s  
new proposals
On 23 September 2020, the European Commission presented its New Pact on Migration and 
Asylum.54 The purpose of this package of measures is to break the current impasse in the negotiations 
on the common asylum and migration system. The proposals that make up the pact build on the 
current system, amend several existing reform proposals from 2016 and after, and supplement all this 
with a number of new elements.55 

The von der Leyen Commission’s approach is more flexible than that of its predecessor. Besides its 
aforementioned role in creating the impasse in 2015, the Juncker Commission’s subsequent ‘package 
approach’, under which agreement is possible only once all elements have been agreed, similarly failed 
to help break the impasse.

Naturally, the new Commission, like its predecessor, takes the view that asylum reform requires a 
coherent set of measures and that the process will be complete only once all elements have been 
worked out and agreed. Nevertheless, it now appears to see the merits of making progress on a step-
by-step basis in different areas in order to improve the reform’s chances of success and start working 
on key issues.

In substantive terms, the pact’s key innovations also reflect a desire to increase the chances of 
acceptance among the member states. A notable example is the proposed revision of the Dublin 
Regulation, which is to be renamed the ‘Regulation on asylum and migration management’.56 
Specifically, the Commission proposes to adapt the relocation mechanism for asylum seekers in 
such a way that efforts to reduce the burden on external border states in crisis situations are not 
limited to the relocation of asylum seekers but can also take other forms, such as support in the area 
of return policy or capacity-building. This aforementioned ‘flexible solidarity’ opens the door to the 
participation of the Visegrád Plus countries, which are fundamentally opposed to the relocation of 
asylum seekers. As a result, they have not (yet) rejected the pact  out of hand. 

The pact’s second key innovation lies in the proposals for border screening and mandatory border 
procedures,57 which are meant to improve border registration and ensure the swift examination 
and classification of asylum applications as either likely to receive a negative decision or likely to 
receive a positive decision. The purpose of this is to gain a better understanding of who is coming 
in, prevent secondary migration and ensure the rapid return of asylum seekers who are not entitled 
to protection. This aspect is of particular importance to countries of destination in northwestern 
Europe, including the Netherlands, which require more control over the high rate of onward 
movement by asylum seekers.

In contrast, the pact places the responsibility for implementing these measures on the countries of 
eastern and – in practice mainly – southern Europe, which will only be willing to do so in exchange 
for adequate support and solidarity. Spain and Italy have accordingly been critical of the proposals, 
albeit without rejecting them. Their relatively mild response is due in part to the Commission’s efforts 
to keep these countries onside during the preparatory consultations. It is also linked to the adoption 
of the European COVID-19 recovery plan, which is of vital importance to Italy and Spain.

The third key innovation is the focus on a more effective return policy, which can count on 
widespread support among member states. In this case, however, the main hurdles lie in its 
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implementation and the willingness of third countries to cooperate in this area. Although the pact 
advocates forming partnerships with countries of origin and transit, the details of this external 
component have yet to be laid down. The pact also provides for the appointment of a European 
‘return coordinator’ to coordinate EU return policy and increase its effectiveness by means of 
operational support for and between member states. This component likewise still requires further 
elaboration.

It is clear that the asylum and migration pact cannot instantly break the asylum impasse. The 
outcome of the initial meetings of the Justice and Home Affairs Council following the publication of 
the pact confirms that there is still a long way to go. In the AIV’s opinion, however, the more modest 
and inclusive tone adopted by the von der Leyen Commission, which is also reflected in the pact’s 
substantive choices, makes the pact an important and well-considered step in the right direction. 
Experiences since 2015 show that the impasse cannot be resolved through political ‘arm wrestling’.  
All in all, the pact may have slightly loosened the knot, but it is still far from being disentangled.

‘In the AIV’s opinion, however, the more 
modest and inclusive tone adopted by the 
von der Leyen Commission, which is also 
reflected in the pact’s substantive choices, 
makes the pact an important and well-
considered step in the right direction.’
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Chapter 5

The internal accord
In chapters 2-4, the AIV discusses the nature of the impasse in European asylum policy and analyses 
several potential solution strategies, as well as various relevant shifts in the political balance of power, 
before finally outlining the Commission’s new proposals. In the following two chapters, the AIV 
relates these findings to the main components of the asylum and migration system. Chapter 5 focuses 
on the ‘internal’ components of the system, which lie within Europe, while chapter 6 focuses on the 
‘external’ components, which lie outside it. 
 
In the AIV’s analysis, a breakthrough in European asylum policy requires the adoption of two major 
accords: an accord within the EU, between the member states and supported by the European 
Parliament, and an accord – or a series of accords – between the EU and countries of origin and 
transit outside Europe. In chapters 5 and 6, the examination of the various components of the 
asylum and migration system concludes with a discussion of the relevant elements of the two major 
accords. Chapter 7 considers the future of ‘Schengen’ in the light of the internal accord. In its final 
conclusions, the AIV briefly discusses the two major accords in relation to each other. 
 
The AIV wishes to emphasise once more that its substantive analysis of the various components of 
the migration system in the following chapters is not exhaustive. This is because the present report 
is limited to examining how the European asylum impasse can be broken politically and strategically. 
However, an effective European asylum system can only be achieved by improving all components of 
the asylum and migration system.58 That is why chapters 5 and 6 discuss these components in relation 
to European asylum policy. Incidentally, the government’s Integrated Migration Agenda of 2018 also 
recognises the strong interdependence between the various components of the migration system.59 

 5.1 Screening and border procedures at the EU’s external borders

The first internal component of the European asylum system concerns the procedures at the EU’s 
external borders. During border procedures, asylum seekers are kept at the border for the duration 
of the procedure and are not placed in reception centres in other locations in the member state 
concerned. This ensures that asylum applications can be examined immediately upon arrival – in 
some cases even before admission to EU territory is formally granted – thus enabling the authorities 
to determine at an early stage who is entitled to admission (and thus to residence and integration) 
and who is not (and so must leave).60 The idea is to have more control over who enters – and how, 
where and why they do so – and to restrict secondary migration within the EU. 
 
This is an essential component. A sound procedure for the registration and initial screening of asylum 
seekers at the external border is a precondition for a well–functioning European asylum system. 
However, the border procedure is also of paramount importance for other reasons: what happens 
there largely determines Europe’s image in terms of how it treats asylum seekers. It is also there that 
the dilemma between upholding legal norms, including the principle of non-refoulement, on the one 
hand, and the practical and political need for rapid decision-making on asylum applications and the 
swift and effective return of those who are not entitled to protection, on the other, is most acute.  
The key question is how to design a procedure that guarantees effective legal protection in each 
individual case while also being efficient in terms of time and resources. This is a challenge for the  
EU as whole 
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In practice, this burden falls mainly on the shoulders of the southern member states. Be that as it 
may, they are not the preferred final destination of most asylum seekers and therefore have less of an 
interest in carrying out effective registration. This changes when migrants are not (or no longer) able 
to continue their journey, as is currently the case in Greece. In an area with open borders, however, 
the basic premise is that little to nothing can be done to prevent the secondary migration of migrants 
once they have managed to cross the external border.

Under current conditions, the preferred countries of destination, including the Netherlands and 
other northwestern European member states, have the most to gain from sound and effective border 
procedures, as they experience most of the consequences of inadequate border procedures and 
registration, especially in the form of secondary migration. These countries have therefore been 
calling for the introduction of a mandatory border procedure at the EU’s external borders for some 
time.61  
 
 Developments 
For many years, there has been talk of expanding border procedures. Discussion has focused on the 
idea of performing ‘triage’ at the border, allowing member states to rapidly differentiate between 
promising and unpromising asylum applications. Since 2015, this approach has been tested in hotspot 
procedures in Italy and Greece, with support from EASO. The procedure, which is based on a swift 
assessment of the need for protection, is linked to a relocation mechanism that allocates a certain 
percentage of asylum seekers with promising applications to other member states. Those who are not 
entitled to protection are meant to be returned immediately, with support from Frontex. In 2018, at 
the suggestion of the European Council, the Commission fleshed out this idea in a proposal on 
‘controlled centres’.62 This proposal has thus far not been incorporated into EU law. 
 
Member states can also introduce accelerated border procedures at their own initiative on the basis of 
the Asylum Procedures Directive, but so far the majority rarely make use of this option.63 Where they 
do, there are substantial differences in terms of implementation. For countries such as the 
Netherlands that favour a mandatory border procedure, this option is therefore not an adequate 
solution. 
 
In recent years, the proposals concerning border procedures have been a source of controversy in 
negotiations on reforming the CEAS.64 Within the Council, discussion focused on such issues as the 
mandatory or non-mandatory nature of such procedures, the grounds for applying them and the time 
limits that should apply. The aforementioned geographical differences between the member states 
repeatedly came to the fore in these debates. In addition, the Council and a majority in the European 
Parliament held discussions on the assurance of certain norms of asylum law, such as the right of 
judicial review. Despite the subsequent shift in the political balance of power in the European 
Parliament and the relatively positive reception accorded to the migration and asylum pact, many 
parties in the European Parliament will continue to look at these aspects in a critical manner. 
 
The difficulties experienced with respect to relocation from the hotspots in Greece and Italy in recent 
years, as well as the toing and froing over the allocation between member states of migrants 
disembarked following search and rescue operations, has left the southern member states with little 
confidence that they will be able count on the solidarity they desire. This is because other member 
states have thus far shown little willingness to share responsibility for migrants showing up at the 
EU’s external border. 
 
A second problem, which is more technical in nature, is that the border procedure model employed by 
the northwestern member states cannot automatically be applied to other parts of the EU. After all, 
not all of the EU’s external borders can be compared to the external border at Schiphol airport. The 
southern and eastern member states have longer borders which are more difficult to monitor and 
where larger numbers of migrants arrive. That is why attempts to introduce accelerated border 
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procedures in Greece fell short of expectations, despite support from EASO and Frontex.  
 
In addition to the member states’ conflicting interests, the application of the normative framework is 
on the line. The performance of pre-screening, triage and asylum and return procedures at the border 
has a direct impact on certain fundamental guarantees, such as the right to asylum, the principle of 
non-refoulement, the right to effective legal protection and the use of detention as a last resort. As in 
the case of the hotspot procedures, there is considerable criticism of the mandatory application of 
(standardised) border procedures in this regard.65 
 
A number of matters are therefore at issue. The first is the willingness of the member states on the 
EU’s external border to implement border procedures effectively. The second concerns their ability to 
do so in a border environment that is difficult to control. And finally, border procedures need to be 
implemented in a way that guarantees compliance with asylum and refugee law. 
 
 The Commission’s proposals 
In its migration and asylum pact, the Commission presents proposals for border screening and for 
mandatory asylum procedures in certain circumstances. The primary objective is the rapid processing 
of ‘unpromising’ asylum applications at the border. In such cases, a decision concerning the person’s 
right to protection would be adopted in the framework of an accelerated procedure, followed by their 
swift expulsion if the application is rejected. Other asylum seekers would be required to complete the 
regular asylum procedure. In this way, the Commission hopes to bring about a drop in the number of 
‘unpromising’ asylum applications, thereby reducing pressure on the asylum system. Pre-entry 
screening is also meant to prevent uncontrolled onward migration of asylum seekers within the 
Schengen area. 
 
This policy proposal is based on the assumption that a majority of migrants who come to Europe are 
not entitled to protection, and that they will be deterred by the prospect of short border procedures 
followed by immediate return. The practicability of the proposals will thus be determined in part by 
their deterrent effect on migrants who are not entitled to asylum and their ability to reduce the 
number of asylum applications relative to the available administrative capacity in the external border 
states. To a large extent, this proposal’s success depends on whether it can establish credible 
accelerated return procedures and an effective return policy. 
 
The second assumption is that asylum applications can be processed easily and swiftly by means of 
triage and border procedures. However, this depends on the available standard and overflow capacity, 
as demonstrated by the current problems surrounding waiting periods and turnaround times in the 
Dutch asylum procedure. In addition to being swift, procedures also need to be rigorous. Adequate 
legal protection is especially important at first instance in order to prevent time-consuming and 
costly reversals, and judicial review and appeal proceedings and drawn-out return processes.66   
The truth is that swift and rigorous procedures require substantial investment, and this places 
considerable demands on the capacity and operational capabilities of the agencies concerned.67  
 
 Potential solutions 
In the AIV’s opinion, a border procedure along the lines set out in the pact will have to be part of a 
compromise on reforming the CEAS. However, this can only be successful if all parties concerned 
recognise that there is a direct link between mandatory border procedures and a fair allocation of 
tasks in respect of incoming migrants, both as regards relocation and refugee protection and as 
regards the effective return of those who are not entitled to such protection. In practice, this means 
that new agreements on improved border procedures are only likely to succeed if they go hand in 
hand with efforts to reform the current Dublin rules and restore the southern member states’ faith in 
EU-wide solidarity. If this does not happen, the new agreements will be of little value, as 
implementation will not improve. In this context, a step towards the Commission’s proposal for a 
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special agreement on the relocation of migrants following maritime search and rescue operations 
could serve as an initial and politically significant olive branch from countries such as the Netherlands 
to the southern member states. In return, for instance, those countries could urge Italy to treat 
registration and screening as a shared European interest. This argument can be made more forcefully 
now that Italy is also becoming increasingly concerned about the spread of COVID-19 by irregular 
migrants from countries that are currently subject to an entry ban, and following terrorist attacks 
committed by unregistered migrants who entered the EU via other member states. The discussion 
and prospect of such meaningful intermediate steps will focus political energy on shared interests and 
pave the way for the adoption of a major internal accord, which could keep member states from 
reverting to maximalist positions based on short-term self-interest.

If the past few years have taught us anything, it is that the shared interest of a robust European 
asylum system – which is necessary for controlling the EU’s external border and withstanding 
potential future migration crises – will remain out of reach as long as member states continue to 
negotiate from entrenched positions. Instead, they will have to draw closer to each other step by step, 
meet in the middle, and comply with interim agreements on the path to a major accord. Finalising the 
proposals on improved border screening could also be helpful in this regard.68 

Moreover, substantial investments will have to be made in the asylum capacity of the southern 
member states in order to operationalise such large-scale border procedures quickly, carefully and 
in accordance with the required legal safeguards. This will necessitate the release of EU budget 
resources. In addition to practical support from other member states, EU agencies will need to be 
closely involved.

There are also sensitivities over sovereignty. At present, the border procedures are only being applied 
in Greece, where EASO is largely responsible for their implementation. The procedures apply to 
asylum seekers arriving in the Greek islands, who effectively fall under the EU-Turkey agreement. In 
the other southern member states, cooperation with EU agencies is a sensitive issue because it gives 
rise to sovereignty concerns. Such cooperation will therefore need to be based on strong networks 
between such agencies and the member states’ own implementing agencies. The mandates of the EU 
agencies need to be very specific in this regard, both from the perspective of liability and in order to 
avoid disagreement on decision-making powers and competences.

Finally, in order to ensure observance of fundamental rights, one option would be to establish 
a monitoring mechanism at the border similar to the one proposed by the Commission for the 
screening procedure in the framework of the pact. Such a monitoring mechanism would be specific 
to the border procedure and would be staffed by independent experts.

 5.2 Responsibility for the asylum procedure and solidarity

The second internal component of the European asylum system, which politically speaking is directly 
linked to the first, is the distribution of responsibility for asylum applications, as currently regulated 
by the Dublin III Regulation.69 The Dublin III system sits at the centre of the current CEAS and is 
simultaneously its most politically divisive aspect, given the solidarity issues that lurk beneath the 
surface.

 Defining the problem 
Like its predecessors, the Dublin III system is causing fundamental problems because the mechanism 
for sharing responsibility does not take account of the geographical location of the member states. 
This omission is proving unsustainable now that the number of arrivals in several member states 
is much higher than anticipated at the time the mechanism was established in the early 2000s. 
According to Dublin III, asylum applications should in most cases be processed by the member state 
of first entry.70 This approach places the heaviest burden on the southern – and potentially also 
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eastern – member states, which regard the mechanism as fundamentally unfair. Article 80 of the 
Treaty on the Functioning of the European Union (TFEU) explicitly states that the CEAS is governed 
by the principle of solidarity and fair sharing of responsibility, including its financial implications, 
between the member states. In meetings between the AIV and representatives of various member 
states, as well as in the CJEU’s case law and the Commission’s new pact, solidarity consistently 
emerges as a key theme. Nevertheless, a number of eastern member states are categorically opposed 
to the mandatory relocation of refugees as an expression of solidarity. However, they say they are 
willing to implement the principle of solidarity in a ‘flexible’ (i.e. different) manner.  
 
Against this background, the southern member states have little interest in implementing the CEAS 
effectively. Poor implementation also impedes the return of ‘Dublin claimants’. As noted in section 3.2, 
the CJEU has ruled that member states may not transfer asylum seekers in cases where the receiving 
country’s asylum system is characterised by fundamental shortcomings. This creates a perverse 
incentive: member states that treat asylum seekers poorly and do not implement the CEAS correctly 
end up having to process fewer asylum applications. At the same time, the northern member states 
see little reason to change an underlying mechanism that, when implemented properly, places the 
burden elsewhere. Although they currently have to contend with negative consequences in the form 
of secondary migration, these member states prefer to focus chiefly on effective implementation as 
the most appropriate solution.71  
 
Capacity is also an issue, as the responsible member state must comply with the Asylum Procedures 
Directive, the Reception Conditions Directive and other CEAS instruments. This requirement relates 
not only to registration but also to reception capacity and quality, and the scope for judicial review. 
At the same time, attempts by member states (including the Netherlands) to return asylum seekers to 
the member state responsible for the procedure under the Dublin system rarely succeed in practice: in 
more than four out of five cases they do not lead to a successful transfer to another member state.72  
 
In short, the main problem with Dublin III is that, under the existing system, a limited number 
of predominantly southern border states are responsible for processing a large proportion of all 
asylum applications. Those member states consider this unfair, not least because they already have 
to contend with economic disadvantages and a lack of administrative capacity. The eastern member 
states categorically refuse to fulfil the solidarity principle through the mandatory relocation of 
refugees. In view of this evident lack of solidarity, the southern member states are less inclined to 
strive for effective implementation or guarantee a minimum standard for the reception conditions of 
incoming migrants. In practice, this situation exposes incoming migrants to appalling conditions in 
the southern member states, while also encouraging significant secondary migration and preventing 
the Dublin system from functioning. In addition, it has given rise to an impasse characterised not 
only by dissatisfaction on all sides but also by a lack of positive incentives to take concrete steps 
forward. 
 
 The Commission’s proposals 
In recent times, ‘flexible solidarity’ has emerged as a way of breaking the impasse in the negotiations 
on the CEAS. In this scenario, member states would be able to choose how to demonstrate solidarity 
with EU member states that are responsible for processing the most asylum applications due to their 
geographical location. The Commission’s new proposal adopts this approach. Although it maintains 
the principle of first entry as a criterion, which means that the above-mentioned geographical 
and political challenges continue to apply, it proposes a new solidarity mechanism.73 Under this 
mechanism, the Commission, acting at the request of a member state or on its own initiative, would 
determine whether a member state requires some kind of assistance. In cases where it does, the 
other member states would be free to choose to contribute through relocation or by means of ‘return 
sponsorship’. Under the latter option, the member state concerned would assume responsibility 
for the return of an asylum seeker whose application for international protection has been rejected 
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to his or her country of origin or to a safe third country. In situations involving disembarkation or 
a significant increase in migration, the solidarity mechanism could be expanded. In this proposal, 
the Commission has clearly decided in favour of a more flexible approach in order to ensure that all 
member states contribute, albeit in a manner of their own choosing. 
 
The Commission’s basic premise thus remains that some form of member state solidarity is essential 
in all components of the system. Flexible solidarity should not be an argument for member states to 
do less or not commit themselves fully to breaking the current impasse. The only freedom they have 
is to choose how they wish to demonstrate their solidarity from a menu of options, not whether or 
not they wish to participate at all, as participation is mandatory.  
 
 Potential solutions 
The AIV believes that ‘flexible solidarity’, as set out in the Commission’s proposals, provides scope 
for breaking the impasse. However, there first needs to be some kind of political recognition of the 
imbalance in the Dublin system, which places the heaviest burden on the receiving member states. 
This is a precondition for implementing flexible solidarity. Moreover, in order to maintain support  
for asylum policy, it is vital that all EU member states contribute in a visible and effective manner.

In the internal accord that is needed to achieve the improved border procedures that the Netherlands 
desires – and thus a reduction in secondary migration – the member states of northwestern Europe, 
as well as those of eastern Europe, will have to not only acknowledge the required solidarity but 
also translate it into concrete measures. The relocation of properly registered asylum seekers whose 
applications are likely to succeed needs to be a key feature of these measures. A generous initial 
gesture from the Netherlands, for example towards Greece, which is open to cooperation and where 
the conditions in the refugee camps remain deplorable, would be compatible with this approach 
 
With regard to search and rescue operations, the AIV understands the government’s criticism of 
the Commission’s plan to treat migrants who have been rescued at sea as a separate category for the 
purpose of relocation in the proposed EU regulation. Here too, however, the government should 
not rule out a gesture if it simultaneously leads to progress in other areas, for example in the form of 
measures aimed at improving screening and registration.

 5.3 Asylum systems in the member states

A functioning EU asylum policy also requires greater uniformity in the rules governing asylum 
procedures, admission policy and reception in the various member states. This was the original 
objective of the CEAS, as stated in the Tampere European Council Conclusions (1999), which paved 
the way for its establishment. More unity in policy, fewer differences in practice: this philosophy 
is a sine qua non for the effective implementation of the Dublin system. It also has the capacity to 
significantly reduce secondary migration. That being said, it cannot prevent such migration entirely, 
as personal choices and circumstances also play a role.74 

‘In order to maintain support for asylum 
policy, it is vital that all EU member states 
contribute in a visible and effective 
manner.’
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 Developments 
In practice, however, the EU is still far from achieving such uniformity, and national asylum systems 
continue to display major differences. This is partly due to the fact that member states have a 
substantial measure of discretion when it comes to implementing the provisions of the current 
directives.75 In addition, they by no means always fully or correctly carry out instructions contained 
in directives that leave little room for national discretion.76 The minimum reception standards are 
a clear example of this. The idea was to tackle the considerable differences that existed between 
member states by converting the relevant asylum directives into binding regulations, but negotiations 
broke down over fundamental political and legal questions concerning further harmonisation. 
The odds of obtaining a residence permit also differ considerably from country to country due to 
the varied nature of national procedures and admission policies.77 As previously noted, the asylum 
systems of certain member states (e.g. Greece, Italy and Hungary) are so inadequate that they hamper 
the functioning of the Dublin Regulation, either because transfers are not permitted at all (or only 
when accompanied by specific guarantees) or because transfers are legally contested.

 The Commission’s proposals 
The Commission’s migration and asylum pact includes a proposal to establish a European Asylum 
Agency as a successor to the EASO.78 This has already been agreed in negotiations, but owing to 
the previous Commission’s package approach that agreement-in-principle has thus far not been 
converted into a formal decision. The proposed regulation foresees a larger role for EU agencies in 
the member states’ procedures. For example, in addition to providing support and advice, the asylum 
agency could take charge of the actual preparation of asylum decisions in certain cases, although 
the final decision-making power would remain in the hands of the member states. The proposal 
also provides for the establishment of a monitoring and intervention mechanism. This means that 
the Commission would be able to deploy the agency to provide assistance in the event of structural 
problems relating to the implementation of the asylum procedure. Although asylum procedures will 
remain a national matter, the Commission’s proposal increases the scope for centralised intervention 
in the event of dysfunction. 
 
The Netherlands has an interest in the harmonisation of asylum procedures and the level of 
protection provided by member states, in order to prevent ‘asylum shopping’. This is because the 
Netherlands provides a comparatively high level of protection79 and also because it is convinced of the 
value of doing so. Under current conditions, however, this increases the pressure on its own asylum 
infrastructure. The Netherlands therefore attaches great importance to upward convergence in this 
area. 
 
 Potential solutions 
Given the aforementioned diversity of the member states’ asylum systems, the communitarisation of 
those systems in the EU is currently not an option. However, a common asylum system in a Europe 
without internal borders still requires the greatest possible harmonisation of national asylum systems. 
The starting point must be that the standards of protection laid down in asylum law should continue 
to apply in full as a guideline for all member states. In addition, sound and rigorous procedures 
characterised by rapid turnaround times and effective legal protection in safe environments will be 
needed to avoid unnecessary, lengthy and costly follow-up procedures. 
 
One promising solution strategy is to achieve limited communitarisation by deploying EU agencies. 
The proposed regulation establishing the European Asylum Agency, which has been on the table for 
some time, has elicited relatively little disagreement between member states.80 The AIV believes that 
the swift adoption of this decision would have a positive impact on the dynamics of the EU asylum 
debate, especially if the Netherlands and other northwestern European member states are willing 
to reach out to southern member states, for example with substantial offers of support for capacity-
building. Nevertheless, account should be taken of sensitivities regarding outside intervention in this 
area. It is therefore important to ensure that the scope of liability for potential violations of the acquis 
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is clear, that the activities of an asylum agency can be independently monitored and that it is held 
publicly accountable for its actions (see also section 2.3). Furthermore, it is worth noting that an EU 
agency is always the guest of a member state, which means that the member state concerned should 
have a say in its tasks and powers. 
 
A second solution strategy is to enhance cooperation between member states, in particular through 
the exchange of good practices. Although various bodies, including the Asylum, Migration and 
Integration Fund, already encourage this, the AIV believes that the pact could have devoted more 
attention to this issue. Noting that the Netherlands has recently intensified its cooperation with 
Greece in the field of asylum and migration, the AIV further believes that such cooperation should  
be expanded and extended to other EU member states. 
 
A third key area where more joint action is required is the creation of a uniform list of safe countries 
of origin to replace the existing national lists. The essence of the ‘safe country’ concept is that a 
certain country is deemed safe enough for return, meaning that individuals from that country do 
not need to be granted protection in the EU. Asylum applications can be processed more rapidly on 
this basis in the framework of border and asylum procedures.81 At present, there are EU criteria for 
drawing up national lists of safe third countries,82 but (as yet) there is no EU list.83 This is connected 
to the political sensitivity of designating countries as either safe or unsafe. A more uniform approach 
would nevertheless be desirable.84 This issue needs to be examined in the context of the detailed 
development of the pact’s proposals, for example in the framework of discussions on potential 
partnerships with third countries.
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Chapter 6

Het externe akkoord
Just as the member states need to overcome their mutual distrust by means of an internal accord, they 
will also need to conclude a major external accord with foreign partner countries. In this chapter, the 
AIV therefore discusses relevant aspects of European foreign and migration policy; the EU’s external 
policy and its proposed partnerships with third countries; policy in support of refugee reception in 
the region; and policy on return and legal migration. 

 6.1 Effective European foreign and security policy

The force of the pressure on European asylum policy is determined first and foremost by the number 
of third-country nationals seeking protection in Europe as a result of events and circumstances 
elsewhere. A new crisis on the edge of Europe involving large numbers refugees, along similar lines to 
the crisis of 2015-2016, would once again pose major problems for Europe, even if the reform of the 
CEAS now gains traction.  
 
In order to prevent another large-scale migration crisis in Europe, it is therefore also important 
to improve Europe’s security structure. The main objective is to ensure that Europe is able to take 
effective action at international level, for example in a UN framework. Past experience shows how 
urgent this is. The fact is that the crisis of 2015-2016 was triggered in part by a serious loss of direction 
and control that left the international community and the Security Council powerless in the face of 
the unprecedented brutality and scale of the internal conflict in Syria. 
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Figure 2 - Number of illegal border crossings between January and October 2020 compared to the same period in 2019. 

The pressure on European asylum policy has decreased as a result of the COVID-19 pandemic but has by no means 

disappeared. In fact, on the central Mediterranean route, the number of illegal border crossings has actually increased 

Source: Frontex
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Incidentally, while Europe’s foreign policy efforts have direct repercussions on asylum and migration 
policy, the reverse is also true. In the absence, in particular, of a proper solution to the humanitarian 
emergency in the refugee camps on its external borders, Europe is losing the moral and political 
credibility needed to authoritatively promote an international order based on the values of peace, 
security and human rights. In this regard, too, the internal and external accords are closely connected. 

 Potential solutions 
It is clear from the above that it is also vital from an asylum and migration perspective to strengthen 
Europe’s capacity to act at international level and thus develop an effective EU foreign and security 
policy. Further improvements are needed to enable Europe to better promote stability in the 
wider region. In its recent advisory report on European security, the AIV presented a number of 
recommendations in this regard, including the establishment of a European Security Council that 
could serve as an informal playmaker between the most important European countries, the EU and 
NATO in the event of an acute crisis.85 
 
However, crisis management alone is not enough. In addition to traditional foreign and security 
policy tools, tackling the root causes of migration will also require the deployment of instruments 
in the fields of development cooperation and trade policy. The UN’s Sustainable Development 
Goals (SDGs) provide an excellent guideline in this regard. All these efforts should be integrated 
and coordinated in such a way that the actions of the EU and the member states reinforce and 
complement each other, while their potential impact on unwanted irregular migration flows is 
properly considered. In addition, the resources needed to implement this policy need to be made – 
and kept – available. Europe cannot do this alone and will therefore have to work together with like-
minded international partners. 
 
In this context, it makes sense to concentrate foreign policy efforts on Europe’s immediate vicinity, 
given the potential impact of a political or economic crisis in the countries on the EU’s external 
border on the number of refugees that arrive there. 
 
 

 6.2 Partnerships with third countries

Since the turn of the century, large irregular migration flows have driven European countries to focus 
their efforts on migration cooperation with countries of origin and transit in order to increase their 
control over migration on the Mediterranean routes and involve African countries in the protection 
of Europe’s external borders. Developing this cooperation has not always been easy, as the interests 
of third countries and European countries appear to differ significantly at first glance. European 
countries wish to combat irregular migration and aspire to more effective cooperation with third 

‘The crisis of 2015-2016 was triggered 
in part by a serious loss of direction 
and control that left the international 
community and the Security 
Council powerless in the face of the 
unprecedented brutality and scale of  
the internal conflict in Syria.’
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countries with a view to returning migrants without residence permits, while countries of origin and 
transit are chiefly interested in development, remittances and employment, which are all facilitated 
by outgoing migration.86 In addition, governments of countries of origin and transit do not always 
enhance their domestic popularity by cooperating with European programmes aimed at combating 
irregular migration and promoting return.87  
 
 Developments 
Despite these hurdles, the initial foundations of an external accord were adopted at a summit of 
European and African leaders in Valetta in November 2015, based on a shared interest in obtaining 
more control over migration. Since then, the Global Compact on Refugees and the Global Compact 
for Safe, Orderly and Regular Migration have also been adopted.88 These initiatives seek to establish a 
framework for international cooperation on migration that complements existing cooperation with 
the United Nations High Commissioner for Refugees (UNHCR) and the International Organization 
for Migration (IOM) in countries of origin and transit. 
 
 The Commission’s proposals 
In its migration and asylum pact, the Commission proposes that the EU and its partner countries 
establish wide-ranging partnerships that focus on migration as a core issue, based on their shared 
interests.89 These partnerships would incorporate agreements on migration management and efforts 
to combat people smuggling, in addition to covering various other issues, such as development 
cooperation, security, visas, trade, energy, climate and education. In particular, they would prioritise 
European support for local job creation and the strengthening of migration management capacity. 
That being said, the proposals have not been worked out in detail.90  
 
 Potential solutions 
In the AIV’s opinion, the proposed partnerships are a crucial step towards the much-needed 
strengthening of European cooperation with countries of origin and transit. New wide-ranging 
partnerships with third countries containing agreements on migration management, readmissionand 
legal migration (see below) require a well-considered strategy and substantial financial and political 
investment in external relations. Certainly when it comes to countries characterised by human rights 
violations and a lack of transparency in domestic politics, such cooperation will always require a 
cautious approach that focuses on upholding Europe’s moral principles while also meeting the need 
for practical responsibility and protection of Europe’s interests.

Incidentally, job creation is not a panacea. In fact, it can provide people with the necessary resources 
to contemplate migration, especially when there are also other reasons to leave, such as living in an 
environment characterised by corruption, violence and arbitrariness.91 There is therefore a need for a 
differentiated approach that takes account of the relevant opportunities and pitfalls in each country.92  
 
As stated above, given the current balance of power, these partnerships cannot be a one-way street 
but will take the form of agreements based on shared interests. It is therefore important that the 
interests of third countries are adequately reflected in the structure of these partnerships. If this 
is not the case, those countries will make little or no effort to comply with Europe’s demands, and 
the whole migration and asylum pact will show itself to be a house of cards, since the success of 

‘Given the current balance of power, 
these partnerships cannot be a one-way 
street but will take the form of agreements 
based on shared interests.’
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the internal accord will depend on effective cooperation on migrant return. Beyond fragmented 
projects and occasional ministerial visits, the partnerships accordingly need to be institutionalised 
and coordinated at European level. It is vital to build up institutional implementing capacity and 
collective memory, in part through coordination at European level, because it will often be the case 
that one or more member states take the lead in respect of a specific third country, after which other 
member states can build on their experience and the institutions developed. The Netherlands would 
be well-advised to prioritise dialogue on this issue in Brussels. 
 
In this context, the government could also encourage other countries to join the Netherlands in 
making active and sizeable contributions to the partnerships with countries of origin and transit. 
The AIV believes that such contributions should also fall within the scope of the ‘flexible solidarity’ 
provided for in the pact.

 6.3 Protection in the region

In global terms, the overwhelming majority (approximately 85%) of people who flee their own 
countries are hosted in developing countries.93 Almost 80% of these cases are ‘protracted refugee 
situations’ with little or no hope of a durable solution. In practice, this often results in poor 
humanitarian conditions and a lack of prospects for refugees, while placing a heavy burden on 
countries in the region with regard to reception and protection tasks. Maintaining support in local 
communities in the region is vital to keeping borders open and providing protection to refugees in 
emergency situations. Support for countries in the region is therefore essential from the perspective 
of solidarity with refugees and host communities in countries of reception, but also with a view to the 
migratory pressure on Europe. Here, too, European countries need to learn the lessons of 2015-2016, 
when hundreds of thousands of Syrian refugees set off towards the EU from reception camps in the 
region (Lebanon, Jordan and eastern Turkey) not long after certain EU member states had scaled back 
their financial contributions to those camps.

 Developments 
In the pact, the Commission also highlights the need to increase support for refugees in the region 
and host countries. Examples of such support include the humanitarian evacuation mechanisms 
for the purpose of resettlement (from Niger and Rwanda), the regional programme in the region 
around Syria and activities in the framework of the EU-Turkey Statement. However, detailed plans 
concerning the EU’s efforts in the coming years are still lacking. 
 
 EU-Turkey Statement 
The cooperation between the EU and Turkey warrants special attention in this context. Given its 
proximity to the Syrian conflict, Turkey serves both as a country of reception and as a country of 
transit. The EU-Turkey Statement was issued in March 2016 in response to the huge rise in the 
number of irregular arrivals via the Aegean Sea.94 This ‘deal’ has since been the subject of continuous 
debate. On the one hand, it is presented as a success because the number of irregular arrivals in 
Europe via this route has decreased and fewer people have drowned on this route. On the other 
hand, key elements of the statement have been a failure. There has been much legal wrangling about 
whether Turkey qualifies as a safe third country, not least in the light of reports concerning ‘push-
backs’ at the Turkish-Syrian border. Only a limited number of migrants have been returned to Turkey, 
in part because Greek law appears to prevent the return of specific categories of migrants. Greece’s 
asylum system was completely overwhelmed by the large number of arrivals, and far fewer refugees 
than agreed were resettled from Turkey to EU countries. In addition, Turkey repeatedly threatened 
to allow migrants to travel on to the EU, which led to a crisis on the EU-Turkish border as recently as 
February 2020.  
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The fact remains that Turkey is currently playing host to almost four million refugees. The Facility 
for Refugees in Turkey (FRIT) funds projects to improve their situation, and is achieving results.95  
It is therefore important to continue supporting Turkey’s efforts to enhance its protection capacity 
by increasing financial resources. In addition, several conditions for the proper implementation 
of the EU-Turkey Statement need to be met: restoring order to Greece’s asylum and reception 
procedures; realising returns to and resettlement from Turkey, ensuring compliance with border 
control agreements with due regard for fundamental rights, and establishing a good monitoring and 
evaluation system to gain more insight into what is happening in Turkey. 
 
 Potential solutions 
The AIV endorses the preconditions identified by the Commission for formulating policy on 
protection in the region, such as developing programmes together with the relevant countries and 
host communities; setting aside sufficient financial resources that can be deployed on a flexible, 
multiannual basis; and focusing on multiple related policy areas (decompartmentalisation).96 The 
Netherlands plays a leading role in this area within the EU, together with a small number of member 
states such as Germany and Denmark, and previously the United Kingdom. On more than one 
occasion, it has called for more European cooperation and the participation of additional countries 
besides the usual large donors to UNHCR. Against this background, it might be possible to encourage 
the Visegrád countries to make a substantial contribution to enhanced protection capacity for 
refugees in the region, within the framework of the flexible solidarity they desire. 
 
Supporting refugee protection in the region is also a key factor in the establishment of more balanced 
and effective partnerships between the EU and countries of first reception and transit. From the point 
of view of reciprocity, however, it is important to understand that simply investing in protection 
capacity in the region is not enough. The EU will have to actively reduce the burden on third 
countries by resettling a number of (highly vulnerable) refugees in order to keep convincing these 
countries that they are not alone and that the professed partnerships are actually being implemented.

 6.4 Return policy and legal migration: a two-pronged approach

The limited return of people without valid residence permits to their countries of origin is one of 
the main problems of European asylum policy. It is ultimately hard to justify the vast and costly 
efforts involved in carefully determining who is entitled to protection as a refugee when two-thirds 
of those who fail to obtain this status nevertheless remain in Europe.97 This undermines the public’s 
confidence in the asylum system and encourages irregular migration. In addition, illegally resident 
third-country nationals risk having to live in degrading conditions or falling into the hands of 
criminal or radical networks.

 Developments 
The EU has the power to conclude readmission agreements with third countries.98 It has now 
concluded several such agreements, chiefly with countries in the Balkans and the Caucasus. In 
those cases, each agreement is part of a much broader relationship with the EU, in the framework 
of the Stabilisation and Association Process or a partnership programme (e.g. the Eastern 
Partnership). However, most refugees and migrants originate from other countries and regions, 
such as Afghanistan, Iraq, Syria and the Horn of Africa, as well as from countries like Venezuela. It is 
sometimes impossible – or at the very least much harder – to conclude readmission agreements with 
these countries. This is true of both the EU and the member states.  
 
It bears noting that the member states themselves can also conclude readmission agreements with 
third countries. The effectiveness of return policy varies considerably between member states, 
owing to underlying differences in national rules and capacity and in bilateral relations with specific 
countries of origin. Bureaucratic and political barriers in member states and countries of origin mean 
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that return is often unsuccessful or costly and time-consuming. In many cases, the countries of origin 
of irregular migrants have little interest in taking back their nationals – in so far as the nationality of 
such persons can even be determined with any certainty. For example, the introduction of the topic 
of return during negotiations on the successor to the Cotonou Agreement sparked considerable 
irritation among the African countries, which form a bloc in this regard. In addition, post-return 
reintegration in countries of origin is often difficult, as returning migrants frequently encounter 
social and economic problems (such as returnees’ loss of links with former social networks or a lack of 
employment opportunities). 
 
Spain’s successful cooperation with Morocco in the field of migration management is particularly 
striking in this context. This long-term partnership (the readmission agreement between the two 
countries dates back to 1992) succeeds primarily because it is based on a broad approach that seeks 
to concretise the notion of shared interests by combining readmission with cooperation in the field 
of border control and programmes promoting the legal (circular) migration of Moroccan citizens to 
Spain for work or study purposes. In addition, it is accompanied by substantial financial support from 
Spain (and the EU) for Moroccan border control and anti-smuggling efforts.99  

 

 The Commission’s proposals 
One of the main elements of the Commission’s new pact is to develop a more effective return policy 
and an EU-coordinated approach to return. Specifically, it seeks to create a common EU return 
system based on plans for more powerful EU structures and more effective cooperation with third 
countries in the field of return and readmission. 
 
In the pact, the Commission proposes that persons whose applications have been rejected in the 
asylum border procedure should immediately be subject to an EU return procedure. A swift rejection 
followed by an effective return procedure would send a strong external signal, especially on arrival 
routes where a large proportion of asylum seekers originate from countries with low recognition 
rates. To meet their solidarity obligations, member states can contribute to the system not only by 
relocating status holders but also by sponsoring return. When a member state chooses the latter 
option, it must be able to effect the expulsion of the rejected asylum seeker within eight months. If 
these efforts fail, the individual in question is transferred to the territory of the sponsoring member 
state, where the return procedure is resumed. In order to improve coordination in this area, the 
Commission proposes the appointment of a Return Coordinator and return representatives in the 
member states.  
 
Commentaries on the pact rightly speak of the Commission’s ‘big bet on returns’.100 The success of the 
pact depends on how effectively rejected asylum seekers can be returned to their countries of origin. 
However, it is unclear whether a maximum time frame of eight months is sufficient for this purpose. 
Furthermore, several member states are opposed to the relocation of migrants to their territory, even 
if it occurs in the framework of a return procedure. The question is therefore whether rejected asylum 
seekers will ultimately just remain in the territory of countries on the EU’s external border. In other 
words, if return within the proposed eight months is not feasible, it will clearly become very difficult 
to maintain the support of external border states and member states that are unwilling to admit 
irregular migrants to their territory. 
 
 Potential solutions 
It is clear from the above that the Commission’s migration proposal stands or falls by an effective 
return policy. This realisation is not adequately reflected in the pact or in the discussions between 
EU member states that started under the German Council Presidency. In parallel to the negotiations 
between the EU member states on the internal accord, future Council Presidencies should 
accordingly develop a strategic diplomatic effort targeting countries of origin, in cooperation with 
the Commission and the European External Action Service (EEAS). There is a realisation that 
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institutions – based on guiding principles that are considered fair by all member states concerned 
and encompassing new rules, procedures, incentives, monitoring mechanisms, agencies and capacity-
building measures – are needed to ensure that the internal accord can be implemented in practice. By 
contrast, however, there is no such realisation that institutions in the broad sense are just as vital to 
ensuring the long-term functioning of the external accord.101  
 
The pact offers the possibility of imposing restrictive visa measures on nationals of countries that 
refuse to cooperate on return. The Dutch government is in favour of this too.102 In the AIV’s opinion, 
however, a purely ‘less for less’ discourse does not properly reflect the balance of power and the 
mutual dependence between the EU and third countries when it comes to managing migration. 
Promoting a discourse that emphasises shared interests, accompanied by positive trade-offs between 
such objectives as cooperation on return and the establishment of legal pathways for migration 
to Europe, as well as by a pact to develop the institutions this would require, is a more realistic, 
effective and durable strategy and also more in keeping with the principle of solidarity. It involves 
establishing legal migration routes, including the resettlement of refugees, and creating work or study 
opportunities for individuals that do not qualify for refugee protection. For example, the Netherlands 
already operates education and training scholarship programmes in the relevant regions. The AIV also 
supports the IOM’s recommendation to incorporate programmes that promote durable reintegration 
and respond to the needs of returning migrants and local communities in countries of origin into the 
EU’s new return policy.  
 
Third countries that are willing to cooperate with European countries in preventing irregular 
migration and returning rejected asylum seekers will be better able to justify such policies if they can 
point to credible opportunities for legal migration to EU member states. Similarly, member states will 
be better able to justify the asylum system if they can credibly demonstrate that individuals who are 
not entitled to international protection do actually return to their countries of origin.103 These are the 
foundations of a durable external accord. 
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Chapter 7

Schengen
The refugee crisis of 2015-2016 put considerable pressure on the functioning of the Schengen area.104  
Although certain member states had already introduced border controls in an attempt to control 
secondary migration, as France did in 2011 along its border with Italy, the 2015-2016 crisis led to 
the reintroduction of border controls on an unprecedented scale and in various parts of the EU, up 
to and including Scandinavia. As late as 2020, six countries – Austria, Denmark, France, Germany, 
Norway and Sweden – had still not lifted these controls. Although the Schengen Borders Code makes 
provision, under strict conditions, for the reintroduction of border controls for a maximum period 
of two years in response to a serious threat to public policy or internal security, those countries have 
now substantially exceeded this time limit.105 
 
Since 2015, there has also been talk of establishing a ‘mini-Schengen’. The Netherlands is one of the 
countries that have repeatedly expressed an interest in this idea, and President Macron of France 
made remarks to this effect as recently as 2019.106 A ‘mini-Schengen’ composed of countries with 
similar levels of administrative capacity and similar principles would provide the participating 
countries with an opportunity to design a ‘fairer’ and more effective asylum policy. After all, they 
would be able to conclude robust agreements establishing more harmonised asylum procedures, 
thereby eliminating a key motive for secondary migration between them. In doing so, they would 
achieve a greater degree of control over the movements of asylum seekers than currently available in 
the framework of the CEAS. Non-participating countries would be able to join up after placing their 
asylum policies on a similar footing. 
 
The idea of reducing the size of the European common travel area as a political response to Europe’s 
failing asylum policy is not illogical, as the Dublin rules were once regarded in part as a necessary 
counterweight to Schengen. The introduction of border controls during the refugee crisis was also a 
consequence of the failure of asylum policy in general, i.e. the lack of a harmonised asylum system in 
the member states, coupled with the failure of external border policy with regard to the registration 
and reception of asylum seekers. From this perspective, a ‘mini-Schengen’ is an attempt to reopen the 
internal borders between a small group of countries, as well as a way to put pressure on countries that 
underperform in the field of border control and/or asylum policy. 
 
However, the AIV believes that there are serious objections to intervening via the introduction of 
unilateral and indefinite border controls or the potential ‘fragmentation’ of Schengen in order to 
overcome the shortcomings of the CEAS. 
 
First, the absence of internal border controls is part of primary EU law. This means that the division 
of the EU into different areas or the permanent exclusion of a Schengen state can only be achieved on 
the basis of a treaty revision, which requires unanimity.107 
 
The second objection is that the reintroduction of internal border controls causes disproportionate 
economic and social harm. While these controls are costly enough to set up, the economic cost arising 
from their imposition on border traffic is even greater. They are likely to have a substantial negative 
economic impact on trading nations such as the Netherlands. In addition, they will impose an 
economically unquantifiable social cost on inhabitants of border regions, consumers, entrepreneurs, 
workers, tourists, etc., who will find it harder to travel under these circumstances than they do in the 
current Schengen area. The AIV has examined this issue in depth in a previous advisory letter.108  
 
 



AIV  |  European Asylum Policy: Two Major Accords to Break the Impasse 47

Third, unilateral measures and initiatives that weaken EU-wide cooperation will gravely undermine 
solidarity and trust between the member states. Countries that are not allowed to participate in a core 
Schengen – and where and by whom will the borders be drawn? – will feel sidelined in a fundamental 
area of European cooperation. After all, the Schengen rules facilitate the functioning of the internal 
market by ensuring that the free movement of persons, goods and services across the internal borders 
is not subjected to time-consuming and costly border controls. Simply put, a well-functioning 
Schengen is tremendously important from an economic, political and symbolic perspective. 
Tampering with it is likely to cause the EU to collapse into various blocs. Although proponents talk 
about having one mini-Schengen, the outcome will be that excluded member states establish one or 
more alternative mini-Schengens. In other words, a mini-Schengen would put the entire European 
edifice at risk. 
 
Given the considerable social and political costs involved, it is highly doubtful that a country such as 
Germany, without which a mini-Schengen is not an option for the Netherlands, would be willing to 
participate. It is hard to imagine that Berlin would risk the foundations of its European policy, which 
focus on embedding Germany in a Europe characterised by cooperation and good neighbourliness. 
This definitely also applies to the country’s relations with its eastern neighbours, such as Poland, 
and the southern EU member states. Chancellor Angela Merkel recently reiterated this fundamental 
principle in connection with the COVID-19 crisis, when she said that Germany prospers only when 
the whole of Europe prospers.109  
 
The Commission has not presented any new proposals regarding Schengen in the migration and 
asylum pact. However, it has announced that it will publish a future vision for Schengen in the 
first quarter of 2021. This will include proposals to further strengthen the Schengen evaluation 
mechanism, creating opportunities to expand the scope under Schengen for border controls as a last 
resort. 
 
Moreover, the use of modern border control technologies can improve border management without 
impeding the free movement of persons in practice. Joint border control operations by member 
states and enhanced bilateral cooperation in areas such as data exchange and police cooperation both 
contribute to the proper functioning of the area without internal borders. Similarly, when it comes 
to the EU’s internal security and the fight against terrorism, police and intelligence cooperation is a 
more effective solution than (re)introducing border controls.110 The treaties make ample provision for 
such enhanced cooperation.111  
 
In the AIV’s opinion, therefore, there is nothing standing in the way of employing these kinds of 
‘emergency measures’ to strengthen the existing Schengen structure. Such measures could well be 
part of the forthcoming discussion on reforming the CEAS. However, they should be targeted and 
practical and in no way entail exclusion from the Schengen area. 
 
For the above-mentioned reasons, the AIV believes that abandoning the link between ‘Dublin’ and 
‘Schengen’ by introducing border controls or working towards a ‘mini-Schengen’ is contrary to the 
Netherlands’ interests. The key to maintaining a functioning Schengen is to break the impasse in 
European asylum policy, not least by improving the protection of the EU’s external borders and 
increasing the effectiveness of registration and reception procedures in respect of irregular third-
country nationals. The pressure on Schengen can be eliminated only by increasing the effectiveness 
and uniformity of the CEAS. That pressure is therefore an urgent incentive for the Netherlands to 
take action to reform the CEAS.
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Chapter 8

Conclusions and 
recommendations
On the basis of the preceding analysis, the AIV concludes that the impasse on the European asylum 
system is not a mere bump in the road but a consequence of fundamental imbalances in the legal 
status quo, severe – in some respects even unacceptably severe – practical shortcomings and profound 
substantive conflicts that have at times been fought out in the full glare of publicity. As a result, all 
national governments and all strands of public opinion in the EU have some reason to complain, and 
considerable mutual distrust has arisen, preventing almost all practical and legislative progress for the 
past five years. 
 
Breaking the impasse is therefore a matter of great urgency. It is the only way to put an end to the 
appalling humanitarian situation in the external border countries, as well as to other undesirable 
trends, such as incomplete registration at certain external borders, secondary migration that is 
difficult to control and ineffective return policy. Reaching an accord is the only way to ensure that 
the EU asylum system is sufficiently robust to withstand another crisis like the one in 2015-2016, 
a possibility that cannot be excluded given the instability in Europe’s immediate vicinity and the 
dynamics of the COVID-19 pandemic. 
 
This is not an easy task, as illustrated by the fact that the impasse in EU asylum policy actually arose 
as a result of the refugee crisis of 2015-2016. European crises are often transitional moments from 
which the EU emerges stronger after a period of uncertainty and intense political conflict, as in the 
case of the euro crisis of 2010-2012. It is still too early to come to a similar conclusion regarding the 
COVID-19 crisis, but even in the midst of a pandemic the EU seems to be capable of coming up with a 
common strategy. By contrast, this has not been the case with asylum. This is connected to the nature 
of the underlying diversity and conflicts between the member states, the intense politicisation of the 
issue and the all-or-nothing strategy of the parties concerned. That is why finding a solution is so 
difficult, and why the situation requires a basic level of mutual understanding and responsiveness to 
the strongly held positions of the member states, not to mention the engagement of all the relevant 
parties in order to reach agreement on a step-by-step basis. 
 
The AIV believes that the new Commission’s approach and the proposed migration and asylum 
pact have given the search for a solution fresh momentum. At any rate, it is positive that the pact’s 
proposals provide a basis for a new discussion between the member states. In the AIV’s opinion, the 
solution lies in navigating in the direction of two major accords. 
 
Disentangling the asylum knot firstly requires the adoption of an internal accord between the 
member states. Owing to the depth of their mutual distrust, this process should start with a few small 
measures to restore a modicum of trust, based on the step-by-step approach proposed by the von der 
Leyen Commission and the current German Council Presidency. However, this will not suffice to get 
things moving again, and all parties will need to make a fundamental political and practical effort in 
this regard.  
 
In practice, the geographically unfair distribution of responsibility for processing asylum applications 
under the current Dublin rules inevitably leads to non-implementation, due to insufficient 
political will and a lack of practical capacity in the South, and thus also to secondary migration 
to the North. If the Netherlands is serious about wanting to end this situation and establishing a 
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functioning European asylum system, it needs to acknowledge the disproportionate burden resting 
on the southern and southeastern border states and – conversely – the advantages enjoyed by the 
northwestern member states under the current legal (not factual) status quo. This means that it will 
have to provide much more financial and practical support for registration and border management 
at the EU’s external borders, either via the EU or bilaterally. Insisting on better ‘implementation’ by 
other member states, as The Hague often does, is not realistic as long as they regard the system’s basic 
rules as unfair. 
 
The categorical refusal of the Visegrád countries and several like-minded, mostly eastern, member 
states to cooperate on reforms aimed at reducing the burden on the external border states by 
agreeing to share responsibility for asylum seekers who arrive at the EU’s external borders is obviously 
regrettable. At the same time, it is a political fact that cannot be resolved – as apparent since 2015 – by 
legal or institutional means. It therefore makes sense that the von der Leyen Commission is looking 
for other ways to implement this shared responsibility based on the concept of ‘flexible solidarity’. 
The Dutch government would be well advised to go along with this. In doing so, it can specify that 
the principle of mutual solidarity should not be undermined and that alternative contributions 
should not be expressed in financial terms (so that obligations cannot be ‘bought off’), but also that 
these burdens should be shouldered by means of efforts and activities that are visible to the public. 
In contrast to the Commission’s proposals, moreover, the AIV believes that these efforts should be 
intrinsically linked to solidarity with third countries and refugees, rather than simply taking the form 
of border control or ‘return sponsorship’. Examples of such efforts include development cooperation 
and the creation of pathways to legal migration, areas in which member states such as the 
Netherlands will have to take the lead. It goes without saying that these efforts must also be roughly 
commensurate with each other and compatible with the rule of law. In the AIV’s opinion,  
it is not feasible to threaten member states that refuse to grant asylum with exclusion from Schengen, 
as the economic, social and political costs of doing so would be too high. On the contrary: in order  
to safeguard Schengen, the asylum system needs to be reformed. 
 
In the AIV’s opinion, the internal accord between the member states can only succeed if it is 
accompanied by an external accord between the EU as a whole and foreign partner countries. Without 
the cooperation of countries of origin and transit, the key component – an effective return policy – 
is missing. A situation in which many rejected asylum seekers unlawfully remain in the country of 
destination undermines the rule of law and support for asylum. The AIV therefore believes that the 
EU should focus more heavily on establishing partnerships with countries of origin and transit than 
advocated by the Commission (which admittedly is not the only player in this area) in its recent pact.

Much like the internal accord between the member states, the external accord with partner 
countries will be all about striking a balance between different interests. Given the new geopolitical 
and demographic balance of power, in which countries of origin and transit are able to exert more 
pressure on the EU than in the past, the EU will have to expand the traditional benefits it offers in this 
area (market access, visas, development cooperation and forms of operational support) to include a 

‘In the AIV’s opinion, the internal accord 
between the member states can only 
succeed if it is accompanied by an 
external accord between the EU as a 
whole and foreign partner countries.’
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pathway to legal (circular) migration for work or study purposes. This is both an essential component 
of the much-needed external accord and a counterpart to an effective return policy. 
 
The need to swiftly arrive at a well-functioning and robust CEAS, which is equipped to absorb the 
potential shock of a new migration crisis, remains as urgent as ever. Any relaxation of efforts towards 
this end, now that the migratory pressure appears to have decreased somewhat, could cost the 
Netherlands and other EU member states dearly. At the same time, it is clear that there is no miracle 
solution. Even following the publication of Commission’s balanced, well-considered and consensus-
oriented new proposal in September 2020, there is a substantial risk that the parties concerned 
will return to their entrenched positions, if they have not done so already after one or two Council 
meetings. It is therefore important to maintain some momentum, for example by finalising the 
proposals on the establishment of a European Asylum Agency and Eurodac and by gradually restoring 
trust by means of small trade-offs. 
 
Incidentally, success does not depend solely on diplomatic efforts; sufficient public support is also an 
essential requirement. This is because domestic support has a substantial impact on the government’s 
room for manoeuvre in the area of foreign policy. The AIV therefore believes that the government 
would be well advised to actively inform and stimulate public debate on asylum and migration and,  
in particular, devote attention to the European and international aspects of these issues. 
 
These considerations lead the AIV to the following ten recommendations, divided into two 
categories, which reflect the structure of the advisory report.

- Five recommendations concern the strategy underlying the actions needed to break the impasse  
 in the common asylum policy. These recommendations are based mainly on chapters 1 and 2 of  
 the report.
- Five recommendations concern the direction of actions needed to break the impasse and reform 
 the common asylum system to enhance its durability. These recommendations are based mainly 
 on chapters 5, 6 and 7 of the report.

Recommendations concerning the strategy underlying the actions needed to break the impasse in the 
common asylum policy:

1. Stimulate public debate on asylum issues, for example through an annual ‘State of migration’ 
debate, and acknowledge the political nature of the asylum issue while identifying its 
normative aspects, in part to ensure continued public support for asylum. Granting asylum 
is a matter of solidarity and common humanity and an obligation in the context of the 
international protection of vulnerable persons, as well as a matter of enlightened self-interest. 
In the final analysis, the right to asylum can lead to a clash between our most important values, 
making sustained public support all the more essential. It is also important to recognise that 
a functioning asylum system is impossible without the cooperation of third countries, which 
should see their own interests reflected in the system, and without mutual concessions at 
EU level aimed at breaking the impasse. All these points deserve greater emphasis in official 
communications and public debate. 

2. Enter negotiations in the knowledge that the positions of member states have a strong 
ideological component and ensure that key decisions are taken by consensus. Given the nature 
of the asylum issue, which besides being grounded in practical implementing capacity also has 
a strong ideological component, member states will generally not implement decisions that do 
not enjoy domestic support. This means that majority decision-making and, more generally, 
various types of trade-offs, which are common in many other European policy areas, do not work 
in relation to key aspects of asylum policy. Decisions concerning the main direction of asylum 
policy therefore need to be based on consensus. The von der Leyen Commission appears to have 
understood this. The Netherlands should also be acutely aware of this point when determining 
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its position on reforming the European asylum system. 

3. Start with a step-by-step approach that focuses on making progress on specific components 
of the Common European Asylum System (CEAS) instead of laying all the pieces of the puzzle 
in one go. Focusing on success in specific areas of European asylum policy builds trust and 
demonstrates that progress can be achieved without sorting out all components of the CEAS 
at once. This is all the more advisable in light of the expectation that it will take time to reach 
agreement on certain components of the CEAS, in particular the renewal of ‘Dublin’. However, a 
key condition of any step-by-step approach is to maintain a balance, so that the advantages and 
disadvantages of the various steps are evenly distributed between the member states. In addition 
to adopting a formal decision on the European Asylum Agency (see below), a good place to start 
would be with the adoption of the decision on Eurodac and the compilation of a uniform list of 
safe countries of origin and safe third countries. 

4. Seize opportunities for bilateral cooperation with other member states on specific issues, in so 
far as such cooperation enhances – or at the very least does not undermine – cooperation at 
EU level. Bilateral cooperation on administrative implementation can promote an atmosphere 
of trust and lead to best practices that could be followed by others. The AIV believes that the 
cooperation between the Netherlands and Greece in the field of asylum falls under this heading. 
It is also important to explore the option of concluding agreements concerning the division of 
tasks, as proposed in the migration and asylum pact, in order to create more opportunities to 
work together on solutions. In such cases, there must be agreement between the participating 
partners and the advantages and disadvantages of their respective efforts must be fairly 
distributed. 

• Strengthen the role of EU agencies such as Frontex and the European Asylum Support  
 Office (EASO). An obvious initial concrete step is to adopt the proposed regulation concerning 
 a European Asylum Agency. More generally, strengthening EU agencies is a promising strateg 
 for improving the implementation of the CEAS and increasing the chance of further reform.  
 Expanding the role of such agencies nevertheless requires careful handling of sensitivities  
 relating to sovereignty, which can be eased in part through bilateral cooperation. In addition,  
 the necessary resources need to be (or be made) available in the EU budget, while the outsourcin 
 of implementing tasks must be subject to adequate democratic accountability, at the very least 
 through the Commission and the European Parliament.

Recommendations concerning the direction of actions needed to break the impasse and reform the 
common asylum system to enhance its durability:

6. Support the European Commission’s efforts to conclude an internal accord within the Union 
that strikes a balance between solidarity and responsibility as regards the registration and 
reception of asylum seekers. The toughest obstacle within the impasse is the reform of the 
Dublin system for allocating responsibility for incoming asylum seekers. It is important to 
recognise that this is essentially a political problem, the solution to which lies neither in the 
implementation of existing rules nor in the introduction of new rules as such, but rather in 
new rules that are supported by all participating member states – and which must be agreed 
simultaneously and as part of a coherent strategy in order to overcome the lack of trust. The von 
der Leyen Commission, which has demonstrated greater awareness of this than its predecessor 
– as witness its extensive consultation with the member states and civil-society organisations – 
deserves support for the approach it has employed in the proposed asylum and migration pact. 
This is the area in which small, confidence-building steps should begin. For the Netherlands, this 
means extending a helping hand and making concessions to the southern member states, for 
example in the areas of search and rescue and the relocation of asylum seekers from the Greek 
islands, as well as in the form of additional financial or other efforts, in exchange for concurrent 
steps towards a more effective and responsible border policy in the external border states. This 
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is the only way to reduce the current scale of uncontrolled secondary migration and ensure that 
the European asylum system embraces a more integrated approach.  

7. Prevent the (further) decoupling of the Dublin Regulation and the Schengen system: a reform 
of the asylum system cannot be forced through by threatening to create a ‘mini-Schengen’, 
as such a strategy would entail major economic and political risks. Any measures that go 
beyond the temporary introduction, under strict conditions, of controls at the internal borders of 
the Schengen area or any movement towards the creation ‘mini-Schengens’ would entail major 
economic and political risks. In practice, the pressure exerted on Schengen by the malfunctioning 
of the Dublin system only serves to underline the need and urgency of effectively reforming the 
CEAS.

8. Take the lead in or support initiatives to achieve a more uniform asylum policy in the member 
states as soon as possible, as an inseparable part of the internal accord. The disparities between 
national asylum systems encourage secondary migration and asylum shopping, and this would 
remain true even if registration at the external border were watertight. Greater uniformity of 
national asylum policies in the EU therefore remains as important as ever. One of the outcomes 
of this should be an equal and decent standard of refugee protection in all member states. To 
this end, the Netherlands should actively offer to share its expertise with other member states. 
As mentioned above, this can only succeed if the Netherlands is willing to make concessions in 
other areas, such as search and rescue and relocation. The further development of EASO is also 
an important tool in advancing this aim. 

9. Work with the Commission to examine how a fully-fledged external dimension of the CEAS 
can be developed as a matter of priority, in conjunction with the EU’s foreign and security 
policy. Although the Commission addresses the external dimension in its migration and asylum 
pact, it does not adequately develop it. This does not square with the urgency of this aspect of 
the asylum issue. A substantial part of the solution lies outside Europe, and in recognising that 
an external accord is needed to break the impasse on the CEAS. The only way to develop lasting 
cooperation with countries of origin and transit is by creating institutional structures that cut 
across policy areas and provide a platform for coordinating efforts at EU level and between 
individual member states, on the basis of equality between partners but without losing sight of 
European interests. Only at EU level will the member states have the necessary clout, in terms of 
resources and influence, to shape such partnerships effectively. 

10. Provide the external dimension of the CEAS with a well thought-out component focusing on 
refugee resettlement and legal migration for work and study that is embedded in partnerships 
with third countries and forms part of the ‘flexible solidarity’ between member states. 
This external dimension should encompass support for reception and protection in the region, 
a fair European contribution to refugee resettlement from countries and regions that host a 
disproportionate number of refugees, and reasonable access to pathways to legal migration 
(including migration to meet European needs). An effective return policy will only be achieved if 
it is accompanied by opportunities in the area of refugee resettlement and meaningful pathways 
to legal migration from countries of origin and transit. Legal migration can also include 
temporary migration for work, study or educational purposes that is of benefit to both parties 
(circular migration). The government should work to maintain support for this, and to employ 
the argument of ‘enlightened self-interest’ alongside the humanitarian argument in this context. 
These efforts are essential if the Netherlands and Europe are to retain effective control over 
asylum and migration issues.
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 Annexe III

 List of abbreviations

ACVZ  Advisory Committee on Migration Affairs 
AIV   Advisory Council on International Affairs 
CEAS  Common European Asylum System 
EASO  European Asylum Support Office 
ECHR  European Convention on Human Rights 
CJEU  Court of Justice of the European Union 
EEAS  European External Action Service 
EP   European Parliament 
EPP   European People’s Party (EP) 
EU   European Union 
FRIT  Facility for Refugees in Turkey 
FRONTEX  European Border and Coast Guard Agency 
ID   Identity and Democracy Group (EP) 
IOM  International Organization for Migration 
MFF  Multiannual Financial Framework 
QMV  qualified majority voting 
S&D  Progressive Alliance of Socialists and Democrats (EP) 
SAR   search and rescue 
SDGs  Sustainable Development Goals 
TEU  Treaty on European Union 
TFEU  Treaty on the Functioning of the European Union 
UN   United Nations 
UNHCR  United Nations High Commissioner for Refugees 
V4   Visegrád Four, Visegrád Group (Hungary, Poland, Slovakia, Czech Republic)
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Figure 1 Latest trends in the number of asylum applications and illegal border crossings. 
    Source: EASO         25 
Figure 2  Number of illegal border crossings between January and October 2020  
    compared to the same period in 2019. Source: Frontex    39 
Photo 1 Young asylum seekers protest on Lesbos after the fire in the Moria  
    refugee camp, Greece. Source: ANP     7 
Photo 2 Presentation of the New Pact on Migration and Asylum by Commissioner Ylva 
    Johansson (right, Home Affairs), Commissioner Margaritis Schinas (middle,  
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		Koppen		Goedgekeurd		Tabellen moeten koppen bevatten

		Regelmaat		Goedgekeurd		Tabellen moeten hetzelfde aantal kolommen per rij bevatten en hetzelfde aantal rijen per kolom

		Overzicht		Goedgekeurd		Tabellen moeten een samenvatting bevatten

		Lijsten



		Naam van regel		Status		Beschrijving

		Lijstitems		Goedgekeurd		LI moet een onderliggend item van L zijn

		Lbl en LBody		Goedgekeurd		Lbl en LBody moeten onderliggende items van LI zijn

		Koppen



		Naam van regel		Status		Beschrijving

		Juiste insluiting via nesting		Goedgekeurd		Juiste insluiting via nesting
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