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Foreword

On 15 July 2005, the government asked the Advisory Council on International
Affairs (AIV) to prepare an advisory report on combating terrorism from a
European and international perspective.1 The AIV was asked to assess the progress
made against international terrorism since 11 September 2001 and to look ahead
at the agenda for the coming years, as outlined in the High-Level Panel’s report to
the UN Secretary-General.2

The government, which also sought advice on how human rights and the rule of
law can best be safeguarded in the struggle against terrorism, was especially
interested in whether the AIV believes there is any justification for restricting
human rights and international humanitarian law and, if so, to what degree and in
what circumstances. In addition to the two main questions the Council was also
asked to address 11 more specific questions.The Senate of the States General
requested that the AIV devote attention to the role of the Council of Europe as
well. The Minister of Foreign Affairs accepted this suggestion and included it in
the request for advice.

In responding to all these questions, the AIV had to make certain choices. At the
very start of the process, the AIV concluded that, given the scope of the request
and the complexity of the subject matter, it would not be possible to deliver an
advisory report as quickly as the government wished. In December 2005, the AIV
therefore published an interim report on the prohibition of torture and its
enforcement, a subject which is currently generating great international concern.
The AIV has addressed most of the other questions in the present report. In doing
so, it has focused on those areas where, in the light of its expertise, it can
contribute to the analysis and discussion of the issue. In practice, the AIV found it
difficult to gather enough ‘hard’ information on the effectiveness of
counterterrorist measures. Although these measures appear to be effective, not
least in the light of recent reports on the prevention and failure – respectively – of
attacks in the United Kingdom and Germany, it is impossible to provide a well-
founded opinion on this issue in the absence of comparative data. For this reason,
and due to the rapid succession of such measures, the present report offers
observations of a more general nature, which are meant to serve as a frame of
reference.

To prepare this report the AIV set up a Joint Committee on Counterterrorism,
comprising members of the AIV’s four permanent committees: Professor T.C. van
Boven (chair), Professor P.R. Baehr, R. Herrmann, F. Kuitenbrouwer and Ms H.M.
Verrijn Stuart of the Human Rights Committee (CMR); Lt. Gen. G.J. Folmer (retd)
(vice-chair), Dr P.P. Everts, Professor F.J.M. Feldbrugge, Ms B.T. van Ginkel
(corresponding member), Lt. Gen. H.W.M. Satter (retd) and Professor B.A.G.M.
Tromp (temporary vice-chair) of the Peace and Security Committee (CVV); Professor
M.G.W. den Boer of the European Integration Committee (CEI); and Professor 
B. de Gaay Fortman of the Development Cooperation Committee (COS). The civil

1 See Annexe 1 for the request for advice.

2 A More Secure World: Our Shared Responsibility, Report of the Secretary-General’s High-Level Panel on

Threats, Challenges and Change, UN Doc. A/59/565, 2 December 2004.



service liaison officers were J.F. Gerzon, F.H. Olthof and A.P. van Wiggen (Political
Affairs Department, Ministry of Foreign Affairs). The committee was assisted by
P.J.A.M. Peters and T.D.J. Oostenbrink (executive secretaries), H.J.W.B. Lathouwers
(civil service trainee) and Ms S.F. van den Driest, B. Groothuis and Ms S. Looijenga
(trainees).3 Special assistance was provided by Dr L.J. van der Herik (Leiden
University).

The AIV adopted this report on 5 September 2006.

3 The joint committee interviewed a number of experts from the spheres of foreign policy and
domestic security, academia and non-governmental organisations. It also made a working visit to
Brussels.



I Introduction

General
This advisory report on the fight against international terrorism is premised on the idea
that the aims of safeguarding the rule of law and upholding the rights and safety of
individuals are inseparable. In every action undertaken against terrorism, the
authorities must do everything in their power to ensure that there are no casualties
and that society is not disrupted. Terrorism constitutes a direct attack on human
rights, in particular the right to life. The state is obliged to protect the right to life and
the safety of its citizens.

Terminology and scope of the report
Since the attacks in the United States in 2001, and particularly since the attacks in
Bali, Dar es Salaam, Nairobi, Istanbul, Yemen, Madrid and London, terrorism is also
regarded as a serious threat to the Netherlands and the rest of the European Union.
Until these attacks, most national governments essentially regarded terrorism as a
problem caused by regional or national factors elsewhere in the world, for which they
bore no immediate responsibility. In many countries, the above-mentioned incidents
greatly increased the awareness that, whatever the causes of terrorism, such attacks
can actually take place anywhere. The terminology used in the current debate, such as
‘the fight against international terrorism’, creates the impression that we are dealing
with a recognisable, uniform movement – with its own ideology, organisational
structure, strategy, etc. – that regards the West as its enemy and wishes to cause it
harm. However, historical examples, such as the anarchist terrorism of the late 19th
and early 20th century and the separatist terrorism of the IRA and ETA and various
groups in Kashmir, show that it makes more sense to analyse terrorism as a policy, a
modus operandi, a tactic or a tool. It can be adopted or abandoned at any given time.
That being said, there will always be people who wish to attack their enemies and who
accept – or even intend – innocent casualties.

The above-mentioned terrorist attacks often included an undeniably international
dimension, such as the origins or motives of the perpetrators, the identity of the
victims or the target, or the consequences of the attack. The current debate on
terrorism uses a multitude of terms to describe the groups behind the attacks. In
some cases, the attacks are linked to Islam, a fact which has given rise to the term
‘Islamist terrorism’.4 In other cases, for example in the policy documents of the
Netherlands and the European Union, the term ‘jihadist terrorism’ is used. However,
the reality behind these terms is neither consistent nor homogenous, as witness the
publications of the Dutch General Intelligence and Security Service (AIVD) and the
Belgian terrorism expert Rik Coolsaet.5 Whenever the AIV mentions terrorism in this
report, it is referring to ‘contemporary terrorism’ as manifested in actual attacks
perpetrated in the above-mentioned locations and elsewhere.

7

4 C.K. Ervin, ‘The Usual Suspects: Stereotyping Terrorists’, International Herald Tribune, 28 June 2006, p. 8.

5 AIVD, De gewelddadige jihad in Nederland, actuele trends in de islamistisch-terroristische dreiging (Violent

Jihad in the Netherlands: Current Trends in the Islamist Terrorist Threat), The Hague, 2006, p. 11; and

R. Coolsaet, Between al-Andalus and a Failing Integration: Europe’s Pursuit of a Long-Term
Counterterrorism Strategy in the Post-al-Qaeda Era, Egmont Paper No. 5, Royal Institute for International

Relations, May 2005, p. 4.



Putting the threat into perspective
In order to adopt effective measures against the dangers and threats posed by
terrorism, we must continually update our assessment of these dangers and threats
on the basis of all available information.

In recent centuries, terrorist attacks have occurred all over the world. The risk of such
attacks are a fact of modern life and will remain so for many years to come. This also
explains why there has been a substantial increase in the size of institutions and in
the amount of legislation at national and international level since 2001. This
development has serious implications for our societies, not only thanks to the
expansion of the criminal law arsenal but also to the transformation of surveillance
and control into everyday phenomena that are applied both generally and selectively.

As already noted, the authorities must do everything in their power to prevent
casualties and ensure social stability. However, the above-mentioned expansion of
powers also entails risks. There is a danger that the authorities will lose sight of the
fact that the specific terrorist threat targeted by their measures is of a temporary
nature. If attacks of a specific type do not occur for a prolonged period, it may be
provisionally concluded that the threat in question has diminished or disappeared.6

This might be due to the measures taken or to other, autonomous factors. Although it
is impossible to determine whether – or when – a specific terrorist threat will
disappear, it is worth noting that officials rarely if ever consider the period of validity of
the measures they adopt. In order to ensure that the established framework for
combating international terrorism does not take on a life of its own, especially when
there is no longer a serious threat, governments should periodically evaluate the national
and international measures they have adopted, as argued elsewhere in this report. The
tools used to combat terrorism should be adapted to the severity of the threat.

The other risk relates to the need to balance various priorities while countering
different kinds of threats. Counterterrorism is just one of many tasks the authorities
face, albeit a very important one. In general, proportionality is a key factor in
determining how much attention, manpower and resources to devote to controlling
threats, since absolute protection from terrorist attacks is unachievable. It therefore
remains the task of the authorities, in the case of counterterrorism as with other policy
areas, to make sense of the risks, the expected benefits of expenditure, the
constitutional and practical limitations on policy options and the need to address
threats other than terrorism. In the field of foreign policy, this implies that they should
not only pursue an effective response to the threat of terrorist attacks but also devote
attention to the side effects of this policy and aspire to a balanced approach to threats
in general.7

8

6 Thus, for example, R. Coolsaet and T. van den Voorde note in a study that, in global terms, the number

of victims of terrorist attacks dropped substantially in 2005 (excluding the situation in Iraq). They also

conclude that international terrorism, as opposed to domestic terrorism, is more accurately described

as a political challenge than a military threat. See The Evolution of Terrorism in 2005: A Statistical
Assessment, Department of Political Science, Ghent University, Feb. 2006 and ‘Terreurstatistieken: brug

tussen perceptie en realiteit’ (Terror statistics: a bridge between perception and reality), Vrede en
Veiligheid, vol. 35, No. 2, 2006.

7 See also AIV, An analysis of the US missile defence plans: pros and cons of striving for invulnerability, 
advisory report No. 28, The Hague, Aug. 2002.



Because the fight against terrorism needs to be waged at both national and
international level, it is rightly regarded as a foreign policy issue. The AIV believes that
a basic definition is vital for analysing and discussing terrorism in a clear and rational
manner. In this context, it has tried to ascertain whether a proper discussion of this
issue requires a clear-cut legal definition or whether a detailed description of the
phenomenon can suffice. This question is examined in more detail in the next section.

The need for an international legal definition
The AIV recognises the need for a uniform legal definition and is aware of attempts to
draft a new comprehensive UN convention against terrorism that would include such a
definition. It could serve to consolidate the international consensus and act as a basis
for action. A legal definition would have other technical advantages as well, such as
harmonising legislation, satisfying the requirement of double criminality in extradition
cases and clarifying what constitutes a ‘political offence’.8 A good definition is also a
means of preventing certain regimes from branding every political opponent a terrorist.9

The need for a legal definition is illustrated by the incremental nature of the process,
as discussed briefly in this section. (In chapter III, several other relevant aspects of
developments within the United Nations are examined in greater detail.)

It is important to note that thirteen different UN conventions on terrorism have been
adopted so far. All these conventions use their own definitions and terminology and
relate to different aspects of terrorism. Over the years, the UN Security Council has
adopted a number of resolutions on terrorist acts, and even attached consequences to
those decisions, all without the benefit of an agreed definition of the concept. Under
these circumstances, it is surprising that the Security Council has characterised
terrorism in general (initially only international terrorism and later national terrorism as
well) as ‘a threat to international peace and security’.10 Countries such as Cuba,
China and Belarus treat this as a licence to brand protest movements and even non-
violent citizens as terrorists.

This characterisation has also served as a basis for issuing general declarations and
imposing obligations under Chapter 7 of the UN Charter, as with the establishment of
the Al Qaida and Taliban Sanctions Committee regime under resolution 1268 and the
Counterterrorism Committee (CTC) under resolution 1373. From the point of view of
legal certainty, the linkage of ‘terrorism’, as an undefined phenomenon, to a
classification that carries serious legal consequences (i.e. sanctions) is most curious.11

9

8 This concept, which is alluded to in Article 1F of the Refugee Convention, constitutes grounds for exemp-

tion from extradition.

9 B. Saul, Defining ‘Terrorism’ to Protect Human Rights, working paper, Feb. 2006, available at:

<http://www.fride.org>.

10 See, inter alia, Security Council Resolutions 1368 (2001) and 1377 (2001), the annex to Security

Council resolution 1566 (2004) and General Assembly Resolution 60/1 (2005), para. 81. See also K.

Wellens, ‘The UN Security Council and New Threats to the Peace: Back to the Future’, Journal of Conflict
and Security Law, vol. 8, No. 1, 2003, pp. 15-70.

11 See also Article 24 of the UN Charter, which states that the member states confer primary responsibility

for the maintenance of international peace and security on the Security Council. 



The same could be said of the link between terrorism and armed conflict, as referred
to in question 7 of the request for advice. This issue also appears to be open to
different interpretations. For instance, the High-Level Panel (HLP) gives significant
weight to the Geneva Conventions in its list of elements that should be included in any
definition. This seems to imply an emphasis on terrorist acts in times of armed conflict
or even a mandatory link between the two. However, the general substantive
description of terrorism given in the same document does not insist on such a link.12

This suggests that the HLP is of the opinion that terrorist acts need not be committed
during an armed conflict in order to qualify as such and that a single terrorist act does
not necessarily constitute an armed conflict.13 In this connection, incidentally, it may
be noted that the ‘war on terror’ as such does not constitute an armed conflict
either.14 In this regard, independent UN expert Robert K. Goldman adds that
international humanitarian law applies only to terrorist acts committed within the
framework of an armed conflict. Acts committed outside the framework of an armed
conflict can therefore not be classified as war crimes, though they may be subject to
other rules of international law, as well as national criminal law.15 The AIV believes
that the definition of the HLP and the views of Professor Goldman are complementary.

It is clear from the above that the progress towards a definition of terrorism has been
slow and laborious within international organisations and specifically the United
Nations. The same applies to the talks on adopting a comprehensive UN convention.
The main reason for this is a failure to resolve key points of disagreement. These
include ‘state terrorism’ and the distinction between terrorism and violence committed
in the context of a people’s legitimate struggle for self-determination. The AIV does not
address these issues in the present report, but would instead refer the reader to its
comments on the subject in a previous advisory report on UN reform.16 The
conclusions of this report are equally relevant today, including the recommendation
that the Netherlands can and should take the initiative in bringing these negotiations to
a successful conclusion.

Defining the subject of the advisory report
As long as there is no clear-cut definition, it is possible to proceed on the basis of a
detailed description of the phenomenon of terrorism. Given the politically charged
nature of the debate on the deployment of policy instruments, a detailed description
based on the characteristics of terrorism is desirable. The AIV has chosen not to add
to the long list of existing definitions. Security Council resolution 1566, which was
adopted unanimously, and the additional elements proposed by the UN Secretary-

10

12 See UN Doc. A/59/565, 2 December 2004, para. 164.

13 See H. Duffy, The ‘War on Terror’ and the Framework of International Law, Cambridge, 2005, 

pp. 249-255.

14 Situation of Detainees at Guantánamo Bay, UN Doc. E/CN.4/2006/120, 27 February 2006, para. 21.

15 See Report of the independent expert on the protection of human rights and fundamental freedoms while
countering terrorism, UN Doc. E/CN.4/2005/103, 7 February 2005, para. 17.

16 See AIV, Reforming the United Nations: a closer look at the Annan Report, advisory report No. 41, 

The Hague, May 2005.



General in 2005 together provide an adequate working definition.17 These elements
are:
· physical action;
· intended to cause death or serious bodily harm;
· to civilians or non-combatants;
· with the purpose of intimidating a population; or
· compelling a government or an international organisation to do, or abstain from, 

any act.

In this context, the AIV would note that causing large-scale material damage or social
disruption, in furtherance of a political goal and in combination with the element of
intimidation, can also be classified as terrorism.

An integrated approach to security
The fight against terrorism should be part of an integrated approach. This means
devoting attention to the motives and roots of terrorist acts and the resources and
opportunities that facilitate their perpetration.

Combating terrorism effectively is primarily the responsibility of national governments.
Given the international dimension of the problem, however, international cooperation is
more important now than ever before. At the same time, however, such cooperation
must not cause states to split up into different interest groups. In recent years, a wide-
ranging concept known as ‘human security’ has therefore been developed both within
and outside the UN framework.18 It encompasses physical and social security as well
as respect for individual rights and socioeconomic security. According to this concept,
combating terrorism cannot be separated from tackling other grave dangers and
threats such as poverty, inequality, disease, human rights violations, genocide and
crimes against humanity. As stated in the HLP report: ‘To be credible and sustainable
a collective security system must be effective, efficient and equitable.’19 The UN
Secretary-General places the fight against terrorism firmly in the framework of
achieving freedom from fear and regards this as part of an integrated approach to the
four freedoms propounded by Franklin Roosevelt.20 The final document of the UN
World Summit of September 2005 states that the UN General Assembly will continue
working towards a security consensus based on the unifying recognition that
development, peace, security and human rights are mutually reinforcing.21

11

17 See Security Council Resolution 1566, UN Doc. S/RES/1566 (2004), 8 October 2004. See also In
Larger Freedom: Towards Development, Security and Human Rights for All, report by the UN Secretary-

General on the follow-up to the outcome of the UN Millennium Summit, Doc A/59/2005, 21 March

2005, para. 91.

18 See <http://www.humansecuritynetwork.org>. See also note 16.

19 See UN Doc. A/59/565, 2 Dec. 2004, para. 31; and W. van Genugten, K. Homan, N. Schrijver and 

P. de Waart, The United Nations of the Future: Globalization with a Human Face, Amsterdam, 2006, 

pp. 266-271. 

20 See UN Doc. A/59/2005, 21 March 2005, para. 222.

21 See UN Doc. A/RES/60/1, para. 72; and AIV, Reforming the United Nations, advisory report No. 41, 

The Hague, May 2005, pp. 7-8 and 32.



Conclusion
In its interim report of December 2005, the AIV pointed to the importance of complying
with obligations under international law, in particular those relating to human rights.
This does not mean simply fulfilling a number of discrete conditions but rather making
an effort to arrive at an integrated approach in which various elements of international
law come together effectively.22 Before it considers the essence of such an approach,
the AIV first examines the factors that fuel terrorism in the next chapter.

12

22 See N.J. Schrijver, ‘Elf september en het internationale recht’ (September 11 and international law),

NJB, 16 September 2005, pp. 1688-1692.



II Roots of contemporary terrorism

In its request for advice, the government asked the AIV to assess the fundamental
causes and roots of radicalisation and the recruitment of individuals for terrorist
objectives.23 The AIV addresses these issues in the present chapter, though it does
not claim to present a comprehensive picture. After touching upon the factors that
encourage radicalisation and recruitment, it briefly discusses several that merit special
attention. The AIV would stress, however, that its efforts to increase understanding of
the factors and circumstances that may give rise to terrorism in no way implies a
justification of this strategy. Rather, the identification and analysis of the factors and
circumstances that give rise to terrorism should be regarded as a key aspect of policy
development.

II.1 Relevant factors

Given what is known about the origins of the perpetrators of recent attacks, the AIV
examined not only the conditions in Islamic countries and the shared beliefs of radical
movements, but also the circumstances of Islamic immigrants in Western societies, in
order to identify relevant factors. Based chiefly on the literature, the AIV has identified
five key factors:
· unstable states;
· isolation;
· conflicts;
· the cultural and historical context; 
· the marginalisation of minorities.

Unstable states often face problems of transition, such as those resulting from the shift
from an autocratic regime to a democratic one, or from the consequences of economic
growth and modernisation.24 Groups that are unwilling or unable to participate in such
transitions – for example because new trends threaten their traditional norms, society
and identity – often feel excluded and accordingly resist the pull of change. This is
particularly true of countries whose leaders are unwilling or unable to steer change in
the right direction.25 The extreme variant of an unstable state, the ‘failing state’,
provides a ‘facilitative environment’, but this does not make it a root cause of
terrorism.26
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23 This report uses the term ‘radicalisation’ as defined by the Minister of Justice: ‘A mindset involving a

willingness to accept and act on even the most extreme implications of an ideology’. Although there are

certainly circumstances in which such an attitude may be laudable, the inference in the current context

is that it may lead to violence and, more specifically, terrorism.

24 T. Bjørgo (ed.), Root Causes of Terrorism: Myths, Reality and Ways Forward, London, 2005, p. 258. See

also Club de Madrid, Addressing the Causes of Terrorism, Club de Madrid Series on Democracy and

Terrorism, Vol. I, 8-11 March 2005, Madrid, p. 19.

25 R. de Wijk, ‘Terrorismebestrijding: Een strategie van ‘hearts and minds’ (Counterterrorism: a strategy of

‘hearts and minds’), Justitiële Verkenningen, Vol. 31, No. 2, 2005, pp. 47-48.

26 R. Coolsaet, Between al-Andalus and a failing integration, p. 15. For a definition of failing states, see

AIV/CAVV, Failing States: a Global Responsibility, advisory report No. 35, The Hague, May 2004.



Isolation plays a role at national and international level. After a period in which Islam
and Islamic states were successful and even dominated world history, they have come
to occupy a less prominent position. In this day and age, the world is characterised by
the political, cultural and economic ascendancy of the Western powers, which came to
prominence at a later date.27 For this reason, among others, the colonialism of the
past and the globalisation of the present are regarded, especially in the Middle East,
as developments that have maintained and reinforced this disparity in power.28 The
relative weakness of these states has led to feelings of resentment towards the West
among the public in those countries, which sees itself as the victim of foreign
domination and the machinations of regional powers. Thanks to this and other factors,
isolation, marginalisation and power differentials also exist within Islamic countries.
Large sections of the population have no opportunity to participate in decision-making
and development. This is usually due to the combined absence of civil liberties,
democracy and the rule of law, coupled with an inequitable distribution of wealth, which
generally manifests itself as dire poverty among the general population and great
affluence among the ruling class. This internal inequality makes isolated individuals
more susceptible to radicalisation and recruitment for terrorist objectives.29 In such
countries, moreover, it is often the case that the leaders themselves are not poor,
despite the fact that they claim to represent the poor and marginalised.30

Conflicts of a nationalist, ethnic, religious or tribal nature often give rise to violent
resistance, which can manifest itself not only in guerrilla warfare or civil war but also in
terrorism. The desire for autonomy, secession or an independent state has been the
source of many large-scale conflicts. Almost all the organisations that have made use
of suicide attacks were fighting a foreign power occupying their native country or a
government preventing their succession.31 There have been and continue to be many
conflicts in which Islamic population groups have suffered at the hands of non-Islamic
opponents. These include wars, colonial rule, ethnic cleansing and actions to frustrate
self-rule or the establishment of an independent state. Religion can even be used as a
rallying cry and become a dominant issue in conflicts that were not originally religious
in nature. Radical activists seize upon actual events to prove that Islam itself is under
attack from outside forces. Certain flaws in counterterrorism policy, such as torture,
the conflation of jihad with terrorism, Guantánamo Bay and the events in Iraq and
Lebanon, are currently increasing hostility towards Western ideas and interests (a
trend sometimes known as ‘Occidentalism’).32
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27 AIVD, Van dawa tot jihad; and R. Coolsaet, Between al-Andalus and a failing integration, pp. 17-18.

28 Club de Madrid, Addressing the Causes of Terrorism, p. 22.

29 See S. Atran, ‘Genesis of Suicide Terrorism’, Science, Vol. 299, 2003, pp. 1536-1537. See also AIVD,

Van dawa tot jihad; and Ministry of Justice, Nota radicalisme en radicalisering (Policy document on 

radicalism and radicalisation), 19 August 2005, Parliamentary Papers 29 754, No. 26, pp. 2 and 5.

30 T. Bjørgo (ed.), Root Causes of Terrorism, pp. 229, 256 and 257; W. Laqueur, No End to War: Terrorism in
the Twenty-First Century, New York, 2004, p. 15.

31 C. Caryl, ‘Why they do it’, New York Review of Books, Vol. 52, No. 14, 22 September 2005.

32 I. Buruma and A. Margalit, Occidentalism: the West in the Eyes of its Enemies, New York, 2004.



Falling victim to violence can lower people’s threshold for using violence themselves. In
addition, ideological and religious convictions, for example concerning martyrdom, can
increase an individual’s willingness to commit violent acts and significantly lower his or
her threshold for doing so.33 The fighting in Afghanistan, Bosnia and Chechnya has
turned the spotlight on violence as an instrument and an ideal of Islamic volunteers.

When considering the cultural and historical context of contemporary terrorism, we
should avoid the term ‘cause’. Contemporary terrorism is definitely part of a historical
process, but it is difficult to claim that it has been ‘caused’ by certain jihadist
traditions. Historically, there have been many movements that advocated strict
adherence to the precepts and traditions of Islam. The supporters of certain of these
movements translated their criticism of imperfect observance of these laws, precepts
and traditions into the wholesale denunciation of their opponents as heretics.34 The
present generation of terrorists adheres to several of these movements, from which it
derives the belief that it has a mandate to kill the rulers of Muslim countries because
they have not established true Islamic states, to kill co-religionists whom they regard
as apostates or collaborators, and to kill outsiders whom they regard as a threat to
Islam.

The modernisation process is regarded as a threat to existing identities both in the
West and beyond.35 The step from religion as a unifying force to a way of imposing
change or maintaining traditional norms by means of violence is a big one, and one
that only very few believers are willing to take. Nevertheless, it is fair to assume that
many people feel far removed from the West, especially the United States.36

One other factor is particular to Western Europe. A relatively large number of
immigrants and their families, especially those of the second generation, are not only
excluded from the economy but also feel displaced on a personal level. They have
been – and therefore feel – isolated (In other cases, this isolation is self-imposed).
This points to marginalisation. In the AIV’s opinion, successful integration does not
mean the assimilation and disappearance of Muslims into Western society. They
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should be able to maintain their own identity in the social and economic integration
process, provided that they accept the rule of law and respect the rights of women and
minorities. Integration should first and foremost reduce the psychological and social
distance between groups. If it does not, psychological displacement in Western society
leads the children of immigrants to search for alternative lifestyles. Some end up
supporting radical variants of Islam, where they find refuge in an ideology that provides
them with clear-cut goals and duties.37 The frustration of these groups is further
fuelled by feelings of kinship with ‘other’ oppressed Muslim groups abroad. This also
promotes an ‘us versus them mentality’, which ought to be prevented.

II.2 Potential policy implications

It is no simple matter to translate a recognition of these factors into policy. Certain
factors, for example, may be historical facts, and therefore unalterable. Nevertheless,
the AIV has chosen to consider a number of foreign policy issues.

Terrorism highlights the global responsibility for dealing with problems. This
responsibility is based on solidarity with affected population groups and, ultimately,
self-interest. It involves taking action at global level, for example to combat the 
spread of violent jihadist ideology, as well as tackling specific problem regions and
countries.38 Examples of this include attempts to find solutions through global
dialogue and foster mutual understanding between countries and religions. As long as
civil society groups are able to act independently and the management of problems is
not left entirely to states, there is rarely the possibility of ‘too much of a good thing’. In
addition, the government could look into establishing a regional follow-up programme
focusing on change, on the basis of the Arab Development Reports. Organisations
such as the United Nations Development Programme (UNDP) and the Economic and
Social Committee for Western Asia (ESCWA) could contribute to such a programme by
providing studies, grants, exchanges and projects proposals.

The aforementioned feelings of isolation and marginalisation are obviously risk factors,
because individuals and groups can become alienated from the society and community
in which they live and drift into isolation. Detecting problems early and formulating and
implementing an integrated approach can help to improve their situation and,
ultimately, prevent terrorism. These problems have both a national and international
dimension.

At national level, the authorities can help to solve this problem by creating the right
conditions to ensure that immigrants feel part of the economic and social fabric of 
this country and come to lose their sense of isolation and displacement. Central
government should therefore focus on exchanging information and experiences in order
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to achieve the best possible results. In addition, the Ministry of Foreign Affairs, in
particular, must do its utmost to ensure that the Netherlands comply with the treaties
to which it is party, as complying with human rights treaties, combating discrimination,
securing fundamental freedoms and recognising minority rights can help to create
better conditions for integration. With regard to integrating isolated population groups,
the emphasis should be not only on bridging cultural differences and finding common
ground but also on improving socio-economic opportunities.

At international level, there is also scope for putting more political pressure on regimes
in the Middle East to improve their human rights records. Feelings of marginalisation
on the part of entire countries and religious communities should be acknowledged, and
Western countries should abandon double standards and make it clear that they take
universal values seriously. This also means, for example, unequivocally defending
Muslims whenever they fall victim to oppression, as occurred in Bosnia and Kosovo in
the recent past. Conversely, as the AIV noted in its interim report on the prohibition of
torture, human rights violations by Western countries form a political handicap that
increases hostility and should therefore be firmly opposed.

Developments in states that are essentially wealthy (e.g. due to their oil reserves), but
where social and economic inequality is rapidly increasing, are a source of constant
concern to the AIV.39 Terrorists must be prevented from exploiting feelings of injustice.
Encouraging an open attitude towards the outside world instead of an introverted one
can be a key part of this approach. This also implies that the rest of the world has a
responsibility to create the conditions under which these countries will have something
to gain from a fuller relationship with the outside world.

As already noted, conflicts and violence also increase the risk of terrorism. This applies
not only to conflicts or violence that are experienced by individuals directly, but also 
to perceived injustices towards kindred groups or co-religionists. Conflict prevention,
conflict resolution and post-conflict reconstruction should therefore be essential
elements of any counterterrorism policy. This is particularly true for the Israeli-
Palestinian conflict. Though not a root cause of contemporary terrorism, it has become
a key symbol for religious and secular resistance, acquiring a significant value as a
mobilising tool. For the fate of the parties concerned as well as the image of the West
in the wider Islamic world, the European Union should pursue a much more active
Middle East policy, including greater pressure on Israel to remove the ‘security fence’
from Palestinian land, in accordance with the advisory opinion of the International
Court of Justice, and continued pressure on Hamas to recognise Israel.

Discussions about and between the various strains of Islam will continue to be
conducted within Islam itself. The outcome of these discussions will be of crucial
importance, and not only for Muslims.40 For this reason, these discussions cannot
simply be allowed to run their course, uninfluenced. At the very least, non-radical
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forces should be encouraged to participate. The role of the Netherlands in this regard
is described in the AIVD’s report on radicalisation as encouraging resistance to
radicalisation.41 A similar approach has been adopted by other EU countries and
elsewhere.42 In principle, it is advisable to encourage Muslims in all countries (and
their spiritual leaders) to resist and reject radicalism on the basis of accurate
information. Various instruments can be used for this purpose:
· disclosing financial flows to reveal who is funding radical activists and spiritual

leaders;
· promoting independent journalistic and academic research;
· promoting the dissemination of information (e.g. on international norms) in local

languages;
· promoting the translation into Dutch of reform-minded literary, cultural and religious

works from Muslim countries;
· promoting international contacts so that citizens and imams can learn more about

the many legitimate expressions and traditions within Islam existing, for example, in
Turkey, Tunisia and Indonesia; and

· providing more grants for students from Muslim countries.

In addition, at the level of individual countries and religious communities, efforts must
be made to reduce the psychological distance between different ideologies, in order to
slow the spread of the ‘us versus them’ mentality. If rapprochement becomes an
objective, certain discussion partners will soon reach their limits. Those pursuing a
political form of Islam will not be willing to compromise their ideals, and EU countries
will not relinquish their views on human rights and freedom. Under such circumstances,
a realistic and respectful dialogue may prove a useful instrument for de-escalating
tensions. The Netherlands Advisory Council for Government Policy (WRR), for example,
has identified opportunities for a dialogue with representatives of political Islam.43 Not
only will this require the assembly of a group of actors with flexible attitudes: success
will also depend on the political context. Support for a dialogue with more moderate
forces must also be echoed in the political relations between countries. According to
the aforementioned report by the International Crisis Group, however, a political
rapprochement with non-violent (but militant) supporters of political Islam not only
implies that the West will have to change its tack on the Palestinian issue, but also,
more generally, that it must show more respect for the national sovereignty of its
negotiating partners than it often has in the past. Although striking the right tone is
essential in these matters, this should not lead to situations in which negligent
governments are no longer called to account for the way they treat their people.

II.3 Summary conclusion on foreign policy and the roots of terrorism

Without claiming to present a comprehensive picture, the AIV has identified five key
factors that encourage radicalisation and the embrace of terrorism. The AIV is aware
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that it is no simple matter to translate these factors into policy. Indeed, some of the
factors discussed are simply historical facts, and thus irreversible. Policies that have
their own intrinsic value, but which may also have a preventive effect as key elements
of counterterrorism policy, have both short- and long-term implications. In this context,
the AIV advises the government to play an active role – particularly through multilateral
initiatives – in the following areas:
· global dialogues and efforts to encourage mutual understanding between countries

and religions, as established in the framework of UNESCO and the United Nations
and through the initiatives of individual countries, NGOs and religious organisations;

· projects and technical assistance, involving the Office of the High Commissioner for
Human Rights (OHCHR) and the Terrorism Prevention Branch of the United Nations
Office on Drugs and Crime (UNODC), as recommended by the UN Counterterrorism
Committee (CTC) to complement the UNDP programmes on good governance and
strengthen law enforcement capacity; 

· using its position in the European Union to promote the EU action plan and various
assistance programmes related to good governance, human rights, democracy,
education, economic welfare and conflict resolution, with a view to establishing an
active integration policy in respect of minorities and, more specifically, marginalised
groups;

· improving observance of universal human rights around the world and
demonstrating that the West does not apply double standards, as previously
recommended in the AIV’s interim report on the prohibition of torture;

· turning conflict prevention, conflict resolution and post-conflict reconstruction into
key elements of any counterterrorism policy and promoting a more active EU Middle
East policy, including greater pressure on Israel and continued pressure on Hamas
to recognise Israel, for the benefit of the parties concerned and the image of the
West in the wider Islamic world;

· employing various instruments to promote resistance to radicalisation (including
greater disclosure of financial flows to reveal who is funding radical activists and
agitators), promoting academic research, promoting the dissemination of
information (e.g. on international norms), promoting international contacts so
citizens and imams can learn more about the many legitimate expressions and
traditions within Islam and providing more grants for students from Muslim
countries; and

· creating better conditions for the integration of immigrants, for example by
combating discrimination on the grounds of race, national or ethnic origin and
religion, promoting and protecting minority rights and, more generally, complying
with human rights treaties.
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III The international system: The United Nations

In its request for advice, the government also asked the AIV to provide an assessment
of the international measures taken to combat terrorism since 2001. The AIV decided
to discuss this issue separately for each organisation, in Chapters III and IV. This
present chapter is devoted to the United Nations; Chapter IV covers the European
Union and other relevant regional organisations.

III.1 Developments within the United Nations

Article 1 of the UN Charter states that maintaining international peace and security 
is one of the main purposes of the organisation. This mission encompasses
counterterrorism. In recent years, the United Nations has therefore adopted measures
aimed at combating terrorism in a wide range of areas.

Between 1972 (the Munich attack) and 2001, the UN General Assembly played an
active role in this area. The counterterrorism resolutions and conventions it adopted
are characterised by their wide-ranging approach, which takes account of the security
component, human rights issues, the development of international law and the fight
against international crime.44 Various organs within the General Assembly are active 
in this area.

During the past few years, the Security Council has taken the lead in this area.45 Among
other things, it has established four committees named after resolutions: the 1267
Committee (Al Qaida and Taliban Sanctions Committee), the 1371 Counterterrorism
Committee (CTC), the 1540 Committee (terrorism and weapons of mass destruction)
and the 1566 Working Group (solutions and coordination). However, the four specialised
suborgans that derive their mandates from these resolutions have overlapping
responsibilities, which inevitably leads to duplication and inefficiencies. The CTC is the
most important of the four.46 Because it regards the CTC’s activities as the most
innovative and distinctive, due to the far-reaching obligations this Committee can
impose on states, the AIV examines these activities in greater detail in the following
sections.

Certain sections of the UN Secretariat also focus specifically on terrorism.47 UN
Secretary-General Kofi Annan has recently been trying to bring together the various
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aspects of UN policy in this area under a single heading. In the Uniting Against
Terrorism report of 200648 he elaborated on a strategy he first presented in 2005,49

arguing for the kind of integrated approach referred to in Chapter I.50 He also
established the Counterterrorism Implementation Task Force (CTITF) to monitor
coordination efforts under his guidance.51 The CTITF does not actually manage or
coordinate all the various initiatives, but focuses primarily on formulating more detailed
proposals and recommendations from the Secretary-General to the General Assembly
and the Security Council aimed at streamlining the capacity building.

III.2 Assessing effectiveness

Various criteria are relevant when it comes to assessing the effectiveness of the
international system: are standards being set effectively, are states party to
conventions, do they fulfil their obligations under those conventions, where can
effectiveness be improved, is there an integrated policy that addresses the roots of
terrorism and, finally, is military action effective? The AIV realises that although it is
possible to describe progress in terms of developments, there is no way of
determining with any degree of certainty what measures may have helped to prevent
actual attacks.

A. Standards and conventions
In recent decades, the UN General Assembly has adopted thirteen conventions and
protocols covering many aspects of terrorism, often in response to specific attacks.52

In mid-2005, the number of contracting parties per instrument (excluding the most
recent one) varied from 115 to 183, which are very high figures.53 This number rose
rapidly after 11 September, especially in the case of the International Convention for
the Suppression of Terrorist Bombings (1997) and the International Convention for the
Suppression of the Financing of Terrorism (1999).54 This large number of contracting
parties provides a good basis for harmonising standards and cooperating in the fields
of law enforcement, exchanging information and preventing terrorist financing.

In addition, at the time of the drafting of the Statute of the International Criminal
Court, various parties argued for the inclusion of terrorism as one of the crimes falling
under the Court’s jurisdiction. This proposal was not adopted. The AIV believes that,
for the time being, there is little point in advocating an amendment during the review of
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the Statute in 2009, given that the existing definitions in the Statute provide sufficient
scope for prosecuting terrorist offences.

B. Compliance with standards
Now that the Security Council has made it compulsory for states to submit reports to
the CTC, it is possible to gain a clearer picture of compliance. By mobilising the political
and legal authorities to participate in law enforcement, the CTC also acts as a non-
military alternative for UN counterterrorist actions. In general, states appear to be
cooperating well with the procedures it has established. All 191 states have submitted
their initial reports, though in the case of the follow-up reports this number is
significantly lower.55 This may be indicative of a certain degree of ‘reporting fatigue’,
and it might therefore be wise to examine whether consolidating reports can provide
some relief.56 States have gained valuable experience producing such key documents
as part of their reporting requirements under the human rights treaties.

Substantive compliance is obviously the key issue. The reports and survey indicate
that states are amending their legislation and expanding their capacity in order to
comply with UN standards. The practice of the CTC and its Executive Directorate (CTED)
of conducting visits provides additional information on requirements relating to
counterterrorism capacity. An evaluation carried out in 2003 indicated that only some
30 states satisfied the then prevailing requirements for intervening in the financing,
transport, recruitment and equipment of terrorists. A further 60 states had made
progress, and 70 states were classified as ‘willing but unable’, for reasons such as
internal conflict, poverty or a lack of adequate legal and administrative structures. For
reasons of their own, approximately 20 countries do absolutely nothing despite having
the necessary financial resources. Unfortunately, some of these countries have to
contend with a great deal of terrorist activity, and their lack of commitment undermines
the efforts of the United Nations as a whole.57

Sanctions for non-compliance?
The CTC is not a sanctions committee. The most far-reaching measure it has at its
disposal is the ability to blacklist countries that are late in submitting their reports, but
even in this regard it exercises restraint.58 With respect to terrorist financing, however,
the CTC has already made substantial progress, and international cooperation is
increasing. The CTC has borrowed a checklist of criteria from the Financial Action Task
Force, and it has independently developed a three-stage system that imposes
increasingly tough criteria in order to boost norm compliance.59 By restricting
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financing, safe havens and travel options for individuals in the Al Qaida network, the
CTC has certainly reduced the flow of financial assistance and has probably disrupted
operations. A total of approximately $200 million in potential terrorist funding has been
frozen.60 More than 4,000 suspects are in prison, although it should be noted that
only a handful of convictions have been handed down.61 In this sense, the
international measures have had only a limited impact. In addition, it needs to be
acknowledged that an attack like the one in Madrid probably cost just a few thousand
dollars and that success is therefore a relative concept. On the other hand, potential
terrorists feel increasingly compelled to raise funds locally, which is probably making
them easier to monitor.62 As it continues to refine its criteria, the CTC can also try to
integrate other norms established by the functional organisations in recent years.
However, in order to ensure that such norms are directly binding on the member
states, a specific decision from the Security Council is required.

C. Projects and technical assistance to states
The problem of compliance is thus not so much the result of loopholes in the
conventions but rather a lack of capacity or political will.

Technical assistance can therefore be an important tool for establishing restrictive
measures at national level and observing human rights while doing so. The CTC
coordinates such assistance and, during the first four years of its existence, it has
provided technical assistance to 100 countries to help them build legislative capacity
and create legal powers. It has also provided training and technical assistance for
policing borders and monitoring the movement of persons. The AIV welcomes this, both
because of the possibility that it will actually increase capacity and because it
reinforces the political involvement of these countries. The fact is that states that
threaten to ‘fail’ or that are engaged in state-building require long-term international
commitment.63

As more and more states acquire the capacity to comply with their obligations under
the aforementioned conventions and Security Council resolutions, the effectiveness of
action taken by all states collectively will increase. The CTC should therefore seek to
link up more with existing assistance programmes, such as those run by UNDP, the
OHCHR and the Terrorism Prevention Branch of UNODC in Vienna. Thus, for example,
UNDP’s good governance programme could be enhanced by emphasising the need to
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build law enforcement capacity, as identified by the CTC.64 Another aim should be to
secure a more operational role for the OHCHR.65 Until recently, the CTC devoted no
attention to human rights issues, despite the fact that respect for human rights in the
fight against terrorism has been associated with the CTC on a number of occasions,
for example in the preamble of the resolution reaffirming the committee’s mandate.66

In order to improve coordination, the staff of CTED has included an official from the
OHCHR since 2005.67 In addition, it is worth noting that the CTC received a briefing in
October 2005 from the Special Rapporteur on the promotion and protection of human
rights while countering terrorism and that it adopted a policy guidance in 2006 on the
relevance of human rights issues in the assessment of country reports. The AIV
supports these developments, since it believes that human rights should be integral to
this approach to all projects and reports.

Taking all this into account, the AIV recommends adhering to the current approach to
dialogue with the member states. At the same time, however, it is important to give a
high priority to monitoring compliance with standards and policy measures aimed at
combating terrorism. The practice of establishing accountability by means of expert
monitoring seems more effective than sanctions and conditionality, which can cause
alienation. Despite this, these options should not be ruled out. The practice of ‘naming
and shaming’ should only be used against countries that refuse to cooperate, while
actual sanctions are an even more remote option. Assistance should be available to
countries that are unable to comply with the norms. In some cases, it may even be
necessary to establish multi-year programmes for the underlying government
institutions.

D. Military action aimed at combating terrorism
One of the main purposes of the United Nations is to prevent violent conflicts and
military action. In advisory report No. 36 on pre-emptive action, the AIV and the
Advisory Committee on Issues of Public International Law (CAVV) note that the UN
Charter also imposes clear limits in the case of new threats such as terrorism.
Incidentally, since the publication of this report, the HLP and the UN Secretary-General
have also emphasised the importance of observing the prohibition on the use of force,
as laid down in the UN Charter.68

After September 2001, the Security Council applied the rules of the UN Charter
concerning military action in the context of counterterrorism. Resolution 1368
contained an implicit reference to the possibility of self-defence, and the United States,
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the United Kingdom and Australia accordingly reported the invasion of Afghanistan to
the Security Council as an act of self-defence. The Security Council reported this in a
press release and later referred to the positive developments in a resolution.69 In
legal terms, however, it would be going quite far to interpret these acts as an approval
of Operation Enduring Freedom for a period of several years. In this connection, the AIV
wishes to point out that, under international law, self-defence on the basis of Article
51 of the UN Charter is linked to a number of restrictions concerning the nature,
scope, location and duration of the relevant measures.70 Now that the forces in
Afghanistan are there with the approval of the government, it is no longer necessary 
to invoke Article 51 to justify military action in the framework of Operation Enduring
Freedom. Since 11 September 2001, the United Nations’ collective security system
has served as the framework for such action, and the AIV sees no reason for making
structural changes on the basis of these developments. By interpreting the Charter and
its concepts as ‘living instruments’, the Security Council can respond to terrorism in a
sufficiently effective manner.

III.3 Assessing legality and legitimacy 

In general, the AIV admires the way the Security Council has acted and the
decisiveness with which it has sought out new paths. On closer consideration,
however, the AIV has a number of doubts relating to powers, precedents and side-
effects. These are briefly discussed in the sections that follow.

Legality: the Security Council’s powers
The UN Charter grants the Security Council the power to intervene in situations
involving a violation – or impending violation – of international peace and security. The
Council could only start imposing general rules regarding terrorism after it had
established in resolutions 1373 and 1377 in 2001 that terrorism is an ever-present
danger that seriously threatens international peace and security. (The disadvantages of
categorically equating these two concepts are discussed in Chapter I).

By adopting resolution 1373 (and later resolution 1540), the Security Council
essentially started acting as a legislator. That is to say, it introduced general standards
(with no connection to a specific issue) that are binding on the member states.71

Thus, for example, the Council effectively declared certain treaty provisions, such as
those concerning terrorist financing, universally binding. As a result, these provisions
also apply to countries that are not parties to these conventions; they even apply in
the case of a convention that had not yet entered into force.
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In drawing up the lists of persons who would be the target of sanctions under
resolution 1267 concerning the Taliban and (on the basis of resolution 1333) Al Qaida,
the Security Council essentially took on a judicial function without providing sufficient
procedural safeguards for those concerned.72 Although there is officially a procedure
for appealing against measures like asset freezing, the conditions governing such
appeals do not comply with the applicable minimum requirements, while the procedure
itself lacks transparency. The AIV also has other concerns besides the protection of
individuals/suspects from the consequences of concrete measures taken by the
Security Council, such as the practice of discouraging the granting of asylum.73

Allocation of powers
In the UN Charter, the United Nations is structured around six principal organs that
each have their own powers, including setting standards, using force, resolving
conflicts, monitoring procedures and adopting budgets. This ensures a certain balance.
However, if the Security Council, which determines its own powers in specific cases,
expands its own scope to make policy (e.g. at the expense of the UN General
Assembly), this balance may be disrupted. The unrepresentative composition of the
Council makes this an even more pressing problem.74

Legitimacy
The Security Council has taken some important decisions, and it is reasonable to ask
whether these decisions are legitimate. A power is exercised legitimately if both its
chosen legal basis and its actual implementation can weather criticism, thus rendering
them broadly acceptable. In this particular case, the widely perceived gravity of the
threat and the decisiveness that was displayed, spurring states into action, are factors
to be considered in evaluating this legitimacy.

Even when the Security Council essentially has the authority to exercise legislative and
judicial powers, it must respect a number of legal principles, such as jus cogens,
procedural safeguards, human rights and the principle of proportionality. The Council is
expected to treat the purposes of the United Nations as a guideline. Article 1(3) of the
UN Charter refers to international cooperation aimed at promoting and encouraging
respect for human rights as one of the organisation’s four main purposes. It should go
without saying that, at least in this area, the Security Council is also bound by
internationally accepted human rights norms and international humanitarian law. It is in
this light that the potential curtailment of procedural safeguards should be examined.75
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In this context, the AIV refers the reader to its comments in section IV.3 concerning a
possible lacuna in the legal protection of individuals.

The AIV observes that the Security Council has adopted far-reaching measures to
combat terrorism, in particular following the attacks of 11 September 2001, and that
in doing so it has essentially appropriated legislative and judicial powers. The AIV does
not contest the legality or desirability of this exercise of powers, though it does believe
that the Security Council should increase the legitimacy of its actions by justifying them
more thoroughly and aiming for compatibility with substantive human rights standards,
for example with regard to sanctions that apply directly to individuals, whether or not
they are actually targets of a criminal investigation. Continuous assessment and
periodic evaluations according to the criteria of necessity and proportionality remain
essential as well.

III.4 Coherence and architecture

One of the key advantages of the Security Council’s decisive approach to combating
terrorism in September 2001 was that, due to the momentum of the response to the
attacks, it was possible to form a united front. This is less true in 2006. It is much
harder to subsume the common will to combat terrorism under a single heading. A
number of developments have generated certain centrifugal forces. The invasion of 
Iraq and its protracted aftermath, including reports of excesses committed by coalition
forces, have significantly strained cooperation. Recent developments in the Middle
East, and more specifically in Israel, Lebanon and Gaza, are also undermining the
willingness to cooperate.

Looking to the future, the AIV wondered whether the creation of a new single agency
could provide the answer, as some have contended.76 It is unlikely that such a move
would ultimately be successful. Talks on the allocation of powers would probably never
produce a smoothly functioning mechanism. Experience within the UN teaches that
adoption of a systematic approach often runs up against the reluctance of a substantial
number of states to establish precedents, allocate powers, transfer funds and, in
general, surrender a small amount of sovereignty. The AIV concludes that a process
aimed at creating a new counterterrorism agency within or outside the UN framework
has little chance of succeeding, and therefore it does not support such an initiative.

Combating terrorism is first and foremost a matter for national governments and
institutions, which obviously cooperate at international level as well. Added value can
certainly be achieved at this level, and the United Nations can play a key political role
in this regard, serving as a forum for achieving consensus which can then be
transformed into legal instruments, and also for politically challenging countries that
make no effort to combat international terrorism. As already noted, the UN General
Assembly is highly suited to drafting treaties that set global standards and provide a
framework for cooperation, while the Security Council can accelerate the creation of
international rules by adopting binding resolutions. The Security Council also has the
power to deploy military resources. The various specialised agencies in the UN system
are very useful as forums for experts from the member states and can contribute to
improvements in different areas. In addition, various parts of the UN system can
provide technical assistance to governments.
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In the current UN framework, it is better to harness the available momentum to secure
political support for limited measures. There will always be time afterwards to gradually
streamline structures and eliminate overlaps. Creating a coherent whole and achieving
results should contribute to the legitimacy of this process. In the AIV’s opinion, the
Secretary-General should play a more prominent role in facilitating such an incremental
approach. This could include submitting an annual report to the General Assembly
concerning the role of the various parts of the UN system in the fight against terrorism,
as a follow-up to the inventory drawn up in 2005. It is very important that the various
parts of the United Nations have a good understanding of all facets of terrorism and
that they are thus able to learn from each other’s work and best practices.
Furthermore, as noted in Chapter I, the adoption of a comprehensive counterterrorism
convention would also help to promote the implementation of an integrated policy.

In conclusion, the AIV notes that the coherence and architecture of international
organisations and institutions are part of the international arsenal for effective
counterterrorism. As regards the United Nations, the AIV supports the Secretary-
General’s aim to improve coordination between the various organs and departments of
the Secretariat. The necessary resources should obviously be made available for this
purpose. However, the AIV does not advocate launching a process aimed at creating a
new counterterrorism organisation within or outside the UN framework.
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IV The European Union and relevant
regional organisations

As already noted, the government asked the AIV to provide an assessment of the
international measures taken to combat terrorism. In this chapter, the AIV examines
developments within the European Union, the Council of Europe, the OSCE and NATO.

IV.1 Counterterrorism in the European Union

The European Union’s role is chiefly strategic and facilitative, as it does not possess
operational powers and resources of its own. It is dependent on the member states for
the adoption and implementation of policy decisions. At the same time, the member
states have chosen to pursue counterterrorism at EU level, because they are much
stronger together than individually and because the Union allows them to coordinate
their law enforcement activities more effectively. However, given the European Union’s
structure, this is a complex venture, since the measures they need to adopt are
spread across all three decision-making pillars.77

IV.1.1 Policy developments in the European Union78

Cooperation in this field has existed for some time, and what follows is a brief
description of its main elements. The adoption of the Tampere Programme (1999) was
an important step towards a more coordinated approach in the field of Justice and
Home Affairs. Under this programme, the member states accepted the mutual
recognition of each other’s judicial decisions as a practical form of cooperation which
could also be applied in the field of Freedom, Security and Justice.79 The aim of the
talks on the Framework Decision on combating terrorism (2002) was to bring the
definitions closer together.80

29

77 In the first pillar, the European Commission has the sole right of initiative to present proposals on

issues that fall under the mandate of the EU. The second pillar covers action, undertaken in the frame-

work of the Common Foreign and Security Policy (CFSP). In the third pillar, the justice and home affairs

ministers of the member states meet to adopt specific agreements.

78 This discussion of EU policy is based, inter alia, on M. den Boer, ‘Fusing the Fragments: Challenges for
EU Internal Security Governance on Terrorism’, in D. Mahncke and J. Monar (eds.), College of Europe col-

lection on counterterrorism, Peter Lang Publishers, Brussels, 2006 (forthcoming); D. Keohane, The EU
and Counterterrorism, working paper, Centre for European Reform, London, May 2005; H. Brady and D.

Keohane, Fighting Terrorism: The EU Needs a Strategy not a Shopping List, briefing note, Centre for

European Reform, London, October 2005; P. Wilkinson, International Terrorism: The Changing Threat and
the EU’s Response, Chaillot Paper No. 84, Institute for Security Studies, Paris, October 2005; A. Lorenz,

The European Union’s Response to Terrorism, Institute for Counterterrorism, Interdisciplinary Center,

Herzliya, May 2005; T. Balzacq and S. Carrera, The EU’s Fight against International Terrorism: Security
Problems, Insecure Solutions, CEPS Policy Brief No. 80, Brussels, July 2005.

79 The Tampere European Council (Finland, October 1999) produced mostly policy guidelines on asylum and

migration, the administration of justice and crime prevention.

80 Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism, OJ L 164 of 

22 June 2002.



Following the attacks of 11 September 2001 in the United States and the bombings in
Madrid (2004) and London (2005), policy development in the European Union started
to gain momentum. The European Security Strategy of December 2003 placed a strong
emphasis on external security, leading to the creation of the post of EU
Counterterrorism Coordinator. In 2004, Dutchman Gijs de Vries was the first person to
be appointed to this post, which falls under the authority of the High Representative for
the CFSP, Javier Solana, and the European Council.

The Hague Programme (2004) is based on the principle that member states should
consider not only their own security but also common security (principle of solidarity).
In addition, it provides that civil servants involved in law enforcement should have
access to certain data held by other member states (principle of availability).81 The
programme also includes provisions aimed at guaranteeing human rights, procedural
safeguards and access to the legal system.

In 2005, the basic principles of counterterrorism were subsequently set out in greater
detail in a thematic strategy, which identifies four key objectives:82

· to focus on the roots of radicalisation in order to prevent people from turning to
terrorism (‘prevention’);

· to protect citizens and infrastructure from attack (‘protection’);
· to promote the investigation and prosecution of terrorists (’investigation and

prosecution’); and
· to be prepared to respond to attacks (‘preparedness’).

An accompanying detailed action plan describes almost 200 actions designed to
contribute to the success of this strategy.83 A separate strategy and action plan were
adopted to address the issues of radicalisation and recruitment. There have also been
developments in several other areas, for example regarding the European Arrest
Warrant and the European Evidence Warrant. The AIV discusses these developments in
the following sections.

IV.1.2 Assessing effectiveness
Although the member states believe in the power of collective action, measuring its
effectiveness has proven to be extremely difficult. There is no generally accepted
standard for determining effectiveness within the European Union, nor is there an
independent organ that could offer an opinion on the issue. The AIV will nevertheless
attempt to assess the effectiveness of EU policy on the basis of a number of factors.

A. Cooperation
The EU member states want to work together to achieve better results than they could
ever achieve alone. This is not so simple, as one of the key characteristics of national
justice systems is that they have long traditions and form part of the very essence of
the nation-state. Over the years, these systems have contributed to the development of
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specific national values, priorities and procedures that are not easily surrendered. In
spite of this, the member states decided to adopt judgments given in other member
states without subjecting them to judicial review. This is one method for establishing
the planned Field of Freedom, Security and Justice within the territory of the European
Union.

In the field of counterterrorism, trust between the partners is still not absolute, and
this manifests itself chiefly in a reluctance to share information. There are two reasons
for this. First, there is the risk to the national organisation: the erosion of source
protection, the exposure of domestic failures, the inability to claim sole credit for
successes and the compromising of domestic criminal proceedings by actions of third
states. Second, there are concerns that not all partners will respect the human rights
of citizens and third parties and that citizens may lose rights they enjoy in national
systems under European rules.84

Trust cannot be established by decree. It will have to develop gradually, particularly in a
European Union of 25 member states. Proclaiming the principle of availability sets the
right tone, but concrete measures are needed to support the implementation of this
guiding principle. These measures should take account of the above-mentioned
reasons for withholding information. As already noted, national standards and practices
can be at odds with human rights and thus form an obstacle to trust. In this context, it
is important for the European Commission to take stock of and report on national
legislation and measures aimed at combating terrorism.85 In addition, standardised
procedures and classifications need to be developed in order to determine more
accurately who has access to certain information, why this information is needed
(security, analysis or law enforcement) and how such access should be granted. In due
course, this will lead to more efficient European cooperation.86

One area of cooperation where a lack of trust has seriously hindered performance is
Europol. In recent years, the organisation has been operating in an increasingly
professional and systematic manner, but it is severely hampered by the inadequate
exchange of information. Standardising operational procedures and quality requirements
would certainly help in this regard and contribute to the further development of
instruments like the European Crime Intelligence Model and the Organised Crime Threat
Assessment. Another option might be to strengthen Europol’s right of initiative in
relation to the member states, thereby enabling the organisation to operate
successfully and improve its status.
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B. Compliance and supervision
One weakness of European counterterrorism policy lies in its implementation. Even
European policymakers have concluded that the implementation of decisions has fallen
short of intentions. This is apparent, for example, from the slow implementation of
adopted decisions, delays in the ratification of conventions and protocols, and the
belated incorporation of EU decisions into national law and practice.

The EU Counterterrorism Strategy attempts to overcome this weakness by placing a
strong emphasis on monitoring the performance of the member states. Not long ago,
the European Union started using peer reviews in this area. A recent example of this is
the screening exercise on national cooperation arrangements.87 The European Union
also uses an instrument known as a scoreboard. This instrument, which indicates on a
point-by-point basis whether countries are sticking to their agreements, can also be
used to publicise member states’ performance in counterterrorism. Moreover, it can
encourage member states to introduce adequate legislation promptly. In the absence
of official powers on the part of the EU institutions, this could be a good way of
encouraging member states to stick to their agreements.88 However, it remains to be
seen whether it will really lead to greater effectiveness.

C. Roots of terrorism 
The EU Security Strategy of 2003 talks about tackling fundamental political causes. In
this context, the European Union has chosen to construct a safe environment using an
approach predicated on preventive engagement. The EU Counterterrorism Strategy of
December 2005 also takes a broader approach in which conflict resolution,
reconstruction and the prevention of state failure all figure into relations with third
countries.89 In this connection, the European Union aims, among other things, to
promote international partnerships and intercultural dialogue.90 Like its member states,
the European Union wants to tackle the conditions that encourage radicalisation, and it
has chosen to do so by means of prevention rather than repression. It also advocates
active European citizenship, a topic on which the AIV has previously expressed its
views.91 Other useful measures include promoting the EU Action Plan as well as
assistance programmes in the fields of good governance, human rights, democracy,
education, economic welfare and conflict resolution with a view to establishing active
integration policies for minorities in general and marginalised groups in particular. Here
too, it is the member states that must carry out the work at local level, by means of
proactive policies.
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D. Coherence and architecture
The fact that measures sometimes have a disproportionate effect is often partly due
to their history. Governments appear decisive when they take firm action and impose
far-reaching measures in response to events, but they often do so for no other reason
than a vague sense that ‘something must be done’. In such cases, projects that were
often not implemented for valid reasons are dusted off and put back on the table, and
political pressure is applied to those who did not agree at an earlier stage. This kind of
process is rarely the recipe for well-considered standards. However, both the general
Security Strategy and the Counterterrorism Strategy project an integrated approach,
which advocates the deployment of legal, police, military, diplomatic, economic and
social resources. This strategy for combating terrorism provides a number of good
starting points and rightly pays attention to long-term policy issues.

The EU member states have established a large number of structures for consultation,
policymaking and implementation within and outside the EU framework. It is therefore
no exaggeration to speak of a crowded policy space. Improvements to this situation
should involve modifying decision-making methods rather than creating new
institutions. At the same time, the member states choose to pursue counterterrorism
at EU level because they recognise that there is strength in numbers and because it
allows them to coordinate their law enforcement activities more effectively. Achieving
such collective action inside the existing EU framework is a complicated matter, as
counterterrorism covers a number of policy areas. This means that we are dealing with
all three pillars, each of which has its own decision-making regime. There is currently a
proposal from the European Commission on the table to improve this situation by
transferring all the relevant policy areas to the first pillar (although there will obviously
still be common ground with the CFSP, which falls within the second pillar). In the view
of the AIV, such a transfer would be very beneficial for counterterrorism, since the
European Commission and the European Parliament have more powers in the first
pillar.92 This in turn translates to decisiveness. In addition, the Commission has the
sole right of initiative in the first pillar. The AIV does not provide a more detailed
assessment of the various issues relating to these powers in this advisory report, as it
intends to examine them in greater depth in a forthcoming report on the future of the
European Union.

The task of the EU Counterterrorism Coordinator is to ensure that all forums linked to
the European Union achieve results. He also represents the European Union externally.
Observers point to the position’s limited powers but concede that there have also been
successes.93 In the interests of transparency and accountability, it would be preferable
if the Coordinator would personally account for his policies and actions before the
European Parliament whenever he is requested to do so.94
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A system whereby all 25 member states are involved in policymaking also forms a
handicap outside the core EU bureaucracy. In the case of Europol, for example,
decision-making within the 25-member Management Board is ineffective. The meeting
of the Justice and Home Affairs Council of 1-2 June 2006 decided to enact various
practical improvements and transform the Europol Convention into a Council decision,
so that it would be easier to amend in the future.95 From the outset, the structure of
another organisation in this field – Eurojust – has been better suited to smooth
decision-making, but this entails weaker democratic controls than in the case of
Europol.96

IV.1.3 Legal principles and legitimacy
In the fight against terrorism, it is vital that fundamental legal principles, including
human rights, are respected at all times. Clearly this also applies to measures
adopted at EU level.97 In this section, the AIV examines a number of key instruments
that have been introduced to help combat terrorism, in order to determine whether the
European Union respects fundamental legal principles in practice. In this connection,
the AIV briefly considers the Framework Decision on combating terrorism, the European
Arrest Warrant, legal protection in the context of the financial sanctions regime, and
personal data protection.

As already noted, one of the objectives of the Framework Decision on combating
terrorism is to bring national definitions of terrorism closer together. However, there is
concern about the wide scope – and attendant lack of precision – of the definition
used in the Framework Decision. The AIV shares this concern, which has been
articulated by Amnesty International, among others. The organisation calls on the
European Union to ensure that governments do not abuse this definition to criminalise
legitimate protests and demonstrations.98

The European Arrest Warrant (EAW), which had actually been in preparation for some
time, was quickly included in the package of counterterrorism measures adopted in the
immediate wake of the 11 September attacks.99It has since been declared applicable
in many hundreds of cases.100 In addition, the average time frame of an extradition
procedure has gone down from nine months to 43 days. A number of safeguards and
conditions connected to traditional forms of extradition do not apply to the EAW
system. One of the requirements that has been abandoned is that of double
criminality; in other words a given act must be an offence in both the executing and the
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requesting state. The suspected involvement of persons in terrorist activity, combined
with the lack of a precise and accepted definition of terrorism, raises the question of
whether the EAW allows too much latitude for diluting the requirements of specificity and
legal certainty. The scope of the EAW extends far beyond counterterrorism, and the
effect of all these regulations is that citizens are increasingly the object of state
surveillance. Moreover, the EAW does not allow an individual member state the freedom
to call off a transfer if there are doubts that the requesting state will not adequately
safeguard the fundamental rights of the person or persons concerned. Although the AIV
regards the EAW, in principle, as a benefit to the fight against terrorism, the Advisory
Council also believes it is essential, for the above-mentioned reasons, to swiftly
establish or confirm fundamental human rights standards relating to the administration
of criminal justice, such as procedural guarantees and the right to a fair trial.
International norms, and specifically the European Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR) and its related case law, should serve
as a point of departure in this regard.101 In practice, this could be achieved relatively
easily by attaching the previously envisaged but not yet concluded Framework Decision
on certain procedural rights in criminal proceedings to the EAW as a counterweight.102

In accordance with the aforementioned Security Council resolutions, the European
Union also operates a financial sanctions regime. On the basis of this regime,
governments can freeze funds and bar financial services to persons and organisations
with links to terrorist activities. Such financial sanctions may be regarded as a key tool
in the fight against terrorism, provided that there is adequate legal protection. At
present, this protection is only partial, due to the limited possibilities for judicial review
of a decision to include an individual on the sanctions list.103

The Court of First Instance of the European Union has so far dealt with this issue in
two cases, which concerned applications by interested parties for the annulment of
implementing regulations adopted by the Council of Ministers.104 The applicants
alleged a breach of their fundamental rights, in particular the right to property and
various rights of defence. Although a detailed examination of the judgments is beyond
the scope of this report, the AIV notes that the Court decided to dismiss the
applications. In doing so, the Court held, inter alia, that obligations flowing from
binding declarations of the Security Council on the basis of Article 103 of the UN
Charter have priority over EU law. For this reason, the Court held that it lacked
jurisdiction to examine the legality of decisions of the EU Council adopted on this
basis, except in cases involving international legal norms that prevail over all other
legal norms as jus cogens. The Court did not regard the freezing of the applicants’
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funds, in relation to the right to property, as a violation of fundamental rights of such a
binding nature, though it did identify a non-critical lacuna in the legal protection of the
applicants. In the AIV’s opinion, the sanctions regime should be regarded as
reinforcing the international counterterrorism arsenal. However, it also believes that
the legal protection afforded to the persons concerned should not be undermined and
that their right to legally challenge a decision at UN, EU or national level to place them
on a financial sanctions list should not be denied. If the judgments of the Court of First
Instance prevail, it is advisable to examine whether additional provisions on legal
protection need to be adopted.105

A fourth issue is the protection of citizens’ privacy. From various sources, the EU has
access to an increasing amount of information on its citizens, which it occasionally
shares with third parties. The Article 29 (Data Protection) Working Party, which brings
together privacy monitors from the EU member states, regularly stresses the need to
incorporate sufficient guarantees for the public in this area. Examples of such
guarantees include requirements to clearly describe the intended goal of a measure
and identify a direct link to the fight against terrorism and organised crime. In this
context, vague descriptions like ‘serious offences’ do not suffice. These and other
safeguards can limit the scope of a measure from the outset. Privacy protection often
seems like an afterthought, and yet the main objective of counterterrorist policy has
always been to protect the freedom of citizens. This should be reflected in the
measures taken. The approach of the Article 29 Working Party should serve as a policy
guideline. Personal data protection was also a concern in relation to the transfer of
passenger flight data to US authorities, and this almost certainly played a part in the
judgment of the European Court of Justice of 30 May 2006, which invalidated the
agreement concluded with the United States.106The Court held that the agreement was
part of the third pillar, which does not offer a harmonised framework for data protection.
Another example involves the directive on the retention of telecommunications data.
What was at stake here was not only the duration of the retention but also the validity
of the measures themselves. In this context, the Article 29 Working Party pressed for
periodic evaluations to determine whether the justifications that were originally offered
are still valid or whether measures need to be tightened up.107 In the view of the AIV,
the interests of citizens, which are well served by the use of such restrictions, should
not only carry weight in relation to measures that may infringe on privacy but also in
relation to other restrictive measures.108
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IV.1.4 Interim conclusions
To summarise, the AIV has reached six conclusions concerning the European Union:

1. In the interests of effectiveness and legitimacy, the AIV argues that all EU
counterterrorism measures should be adopted with all possible speed. This may
imply that decision-making in the field of counterterrorism should be transferred
from the third pillar to the first. The AIV will examine this issue in a forthcoming
advisory report.

2. Mechanisms expressly established to combat terrorism and other mechanisms that
can be employed for that purpose form an essential part of the counterterrorism
arsenal. Examples of these include the exchange of information and the
standardisation of procedures and classifications, which should lead to improved
operational cooperation between investigative services. The AIV believes that a
number of specific counterterrorism mechanisms, such as the EAW (which
endeavours to accelerate the transfer of suspects and the financial sanctions
regime), should be regarded as valuable additions to the counterterrorism arsenal,
but also identifies lacunae in the legal protection they offer.

3. In this context, the AIV would observe that the European Union does not always fully
respect fundamental legal principles in practice. The AIV therefore argues that the
envisaged Framework Decision on certain procedural rights in criminal proceedings
should be adopted as soon as possible as a counterweight to the EAW. On the
issue of financial sanctions, the AIV believes that the relevant authorities should be
ever mindful that the persons and organisations concerned receive adequate legal
protection. They should not be denied the right to challenge in court a decision to
place them on a sanctions list. Furthermore, the AIV argues that the necessity and
proportionality of counterterrorism measures should be examined in cases where
the protection of personal data is at issue.

4. The AIV emphasises that the European Union must ensure, by fostering
transparency and performing periodic evaluations, that counterterrorism powers are
not used for other purposes and do not remain in force after the specific threat has
passed.

5. The AIV values the role of the Counterterrorism Coordinator and is in favour of
strengthening the position. Such a move would also entail greater accountability to
the European Parliament.

6. The AIV believes that the European Union should promote its Action Plan as well as
assistance programmes in the fields of good governance, human rights, democracy,
education, economic welfare and conflict resolution, with a view to establishing
active integration policies for minorities in general and marginalised groups in
particular.

IV.2 Counterterrorism and regional organisations of which the 
Netherlands is a member

IV.2.1 Council of Europe
The place of the Council of Europe in the fight against terrorism is largely determined
by the important role of the ECHR and the related case law of the European Court of
Human Rights in safeguarding human rights and the rule of law in the member states.
Against this background, the Committee of Ministers of the Council of Europe issued
guidelines on human rights and counterterrorism on 11 July 2002. The central theme
of these guidelines is the obligation of states to protect persons from terrorism, with
due regard for human rights and the rule of law. 
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The further development of these guidelines led to the adoption of the Council of
Europe Convention on the Prevention of Terrorism on 16 May 2005. The Convention
focuses primarily on preventive measures. Its core provisions concern the
criminalisation of ‘public provocation to commit a terrorist offence’ (Article 5),
‘recruitment for terrorism’ (Article 6) and ‘training for terrorism’ (Article 7).

Without going into too much detail regarding the Convention’s scope and purpose, the
AIV supports the view that, taken as a whole, it is a useful additional instrument in the
necessary fight against terrorism.109 However, the ambiguous nature of several core
provisions should not be overlooked. This applies in particular to the criminalisation of
‘public provocation’ to commit a terrorist offence (Article 5), a provision which may
conflict with freedom of speech. In this context, the AIV refers to its comments on the
grounds for restricting fundamental rights and freedoms (see Chapter V). In addition,
the AIV recalls that various UN instruments impose explicit restrictions on advocating
serious violations of the legal order, such as war propaganda, or national, racial or
religious hatred that constitutes incitement to discrimination, hostility or violence. Such
forms of expression should be prohibited by law.110 The AIV does not rule out that,
under certain circumstances, it may be necessary to use legislation to act against
advocating serious violations of the legal order. In its view, ‘the dissemination … of a
message to the public, with the intent to incite the commission of a terrorist offence’
may constitute such a violation, but even then a high degree of circumspection is
required given the great importance of protecting freedom of expression. In this
context, too, the lack of a clear legal definition of terrorism and what constitutes a
terrorist offence is keenly felt.

IV.2.2 OSCE
The Organisation for Security and Cooperation in Europe (OSCE) traditionally focuses
on conflict prevention and the use of soft power in conflict situations.111 This tradition
is reflected in the Bucharest Declaration (2001), the basic document underlying the
joint efforts of the OSCE countries to combat international terrorism. The Action Plan
that emerged from the Declaration is therefore also characterised by an emphasis on
prevention. On the other hand, it also stresses the need to cooperate with existing
organisations and regards the United Nations as most important partner in this
regard.112 Prevention includes promoting human rights, tolerance and multiculturalism
as well as tackling the flow of funds to terrorist organisations and combating criminal
organisations operating at international level. Cooperation with existing organisations
takes the form of support for all UN anti-terrorism conventions and the coherent
implementation of policy in coordination with other international organisations involved
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in counterterrorism. In accordance with the relevant OSCE decisions, all this must be
achieved while respecting and protecting human rights and fundamental freedoms.113

The added value of the OSCE is primarily its ability to bring together a large number of
countries – including those in Eastern Europe and Central Asia – that can agree on
norms that are more compatible with European/Western ideas than those of the
United Nations. In addition, these countries can expect to be assisted, counselled and
monitored by essentially like-minded countries and an active secretariat. The OSCE has
a wider geographical scope and employs a broader definition of security than NATO and
the European Union. In addition, it has many representations and offices in the field,
which enables it to identify escalations early on and reverse them wherever possible.
Due to the broad range of its tasks, the OSCE has experience operating in all stages of
a conflict, a useful skill in dealing with international terrorism. The Action against
Terrorism Unit (ATU) is the OSCE’s main instrument in this area. Its principal task is to
assist countries in preventing and combating international terrorism.

The AIV would also highlight the OSCE’s expertise and the stress it places on human
rights and international law both inside and outside the EU and NATO treaty areas.
Based on this premise, the OSCE could also place greater emphasis on its task of
helping individual states implement counterterrorism legislation, especially states that
are not members of the European Union or NATO but which are party to the UN human
rights acquis. If necessary, the OSCE could use the analyses of the UN Counterterrorism
Committee as a guideline, thereby maximising its comparative advantage.

In conclusion, the AIV observes that the OSCE’s main role in the field of
counterterrorism includes terrorism/conflict prevention and the reduction of disparities.

IV.2.3 NATO 
Although counterterrorism was already on NATO’s agenda, the attacks of 11 September
2001 led to a marked increase in policy and practice. As an immediate response, the
alliance invoked Article 5 of the NATO Treaty which says that an attack against one
member state is an attack against all member states. Solidarity and resolve became a
key theme in the fight against terrorism originating outside the North Atlantic area, but in
practice the United States made very limited use of the NATO framework for military
purposes. In fact, it built cooperation on a bilateral basis, in a ‘coalition of the willing’.
This applies in particular to Operation Enduring Freedom. In the general counterterrorism
framework, NATO lent its forces to Operation Active Endeavour in the Mediterranean (to
monitor suspicious vessels) and permitted the stationing of AWACS aircraft (to protect
US air space). The takeover of the UN-mandated stabilisation mission in Afghanistan
(ISAF) is an important new development, as it constitutes the first time that NATO forces
have been deployed outside the treaty zone. There is also a clear geopolitical dimension.
For example, Operation Active Endeavour is intended as an olive branch towards NATO’s
eastern neighbours Russia and Ukraine and its southern, Muslim neighbours Algeria and
Morocco.114
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NATO has made terrorism the focus of information sharing between its partners. It has
established a Terrorist Threat Intelligence Unit for this purpose and advocates an
attitude of mutual openness. The standards for drafting and classifying reports are up
to date, but legal restrictions at national level complicate exchanges.

At the Prague Summit of 2002, the alliance’s Military Concept for Defence against
Terrorism accorded a key role to defence against terrorist attacks on NATO forces on
missions. In addition, it has established a range of research projects, whereby the
Netherlands has assumed responsibility for a specific topic (incoming mortar shells).
However, the AIV notes that it is inappropriate to devote this much attention to
protecting NATO’s own forces against terrorist attacks in the context of
counterterrorism. Attacks on combatants should obviously be prevented, but it is not
necessary to address this point in the framework of counterterrorism. Thus, in terms
of substance, there is no need to redefine NATO tasks in terms of counterterrorism.

One of NATO’s functions as a forum for combating terrorism is bringing together those
who determine national policy on international threats, such as defence ministers, and
binding them to an international policy. On this basis, the member states can then
decide to draw on NATO’s organisation, logistics and strength, as was done in the
operation in the Mediterranean and surveillance missions at important events. Thanks
to its experience (e.g. as regards information exchange, procedures and long-term
cooperation) and the available military capacity, NATO is capable of taking forceful
military action.

The political debate on military action by NATO can also serve a higher political
purpose. In the past – in the case of Yugoslavia – it was occasionally easier to achieve
consensus between the European countries within NATO (due to pressure from Canada
and the United States) than outside it. Allied cooperation on this issue also aids in
fostering Atlantic dialogue, overcoming tension, maintaining American involvement in
Europe, voicing mutual criticism and continuing to present NATO to the United States
as a stable and valuable coalition.115

Cooperation between NATO and the European Union has not run smoothly. Progress
may nevertheless be achieved through more intensive consultation (though without the
creation of common structures and obligations). An appropriate model in this context is
the Berlin Plus arrangement on the possible use of NATO resources by the European
Union. One example of a common interest is the protection of vital infrastructure.

40

115 See AIV, The Netherlands in a Changing EU, NATO and UN, advisory report No. 45, The Hague, 

July 2005, p. 47.



V Counterterrorism and the protection of human rights

Introduction
In its request for advice, the government asked how best to safeguard human rights
and the rule of law in the fight against terrorism. The AIV addressed several aspects of
this question in its aforementioned interim report of December 2005.116 The present
report therefore only provides an update on these issues (paragraph V.3). In general,
the AIV’s response takes its cue from questions 8-11 of the request for advice. It
accordingly describes the relevant human rights standards and rules of international
humanitarian law and explains their applicability to counterterrorism measures. In the
process, the AIV also considers the permissibility of restricting or derogating from
human rights (section V.2). At the end of the chapter, the AIV examines the possibility
of improving the human rights acquis with a view to combating terrorism. For the
record, the reader is also referred to the paragraphs on human rights in Chapters III
(on the United Nations) and IV (on the European Union).

V.1 General observations

Here, as in its interim report, the AIV notes that it has no intention of separating the
two main questions posed in the request for advice. The twin aims of upholding the
rule of law and safeguarding the rights and safety of individuals are inseparable. In
taking action against terrorism, the authorities must do everything in their power to
ensure that there are no casualties and that society is not disrupted. Terrorism is a
direct attack on human rights, in particular the right to life. In combating terrorism, a
state such as the Netherlands is defending the rule of law, which is an essential
element of the protection afforded by the state to its citizens and all others within its
jurisdiction. A state governed by the rule of law protects its people with due respect for
substantive and procedural norms. These norms may not be violated. This places
limits on government action, which should be no more – but also no less – severe than
warranted by the need to combat terrorism and protect the public effectively. This
means that persons suspected of terrorism-related offences always have a right to be
treated in accordance with certain minimum standards, which among other things are
intended to guarantee the quality of the outcome of legal proceedings. On the other
hand, this also means that persons who are not suspected of criminal offences (i.e.
ordinary members of the public) should not be forced to put up with serious
infringements of their rights, not even in the context of counterterrorism.

The protection of citizens by the state requires an integrated approach. Nevertheless,
governments and international organisations have become increasingly aware that
counterterrorism and respect for human rights can sometimes conflict with each other.
According to Security Council resolution 1456 (2003): ‘States must ensure that any
measures taken to combat terrorism comply with their obligations under international
law, and should adopt such measures in accordance with international law, in particular
international human rights, refugee and humanitarian law’.117 This obligation has since
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been reiterated on several occasions, for example at the UN World Summit in
September 2005, by the aforementioned Robert K. Goldman and by Secretary-General
Kofi Annan.118 The AIV supports this view, in part because counterterrorism policies
that are inconsistent with international human rights norms can actually help to fuel
terrorism, rather than suppress it.

In general, it can therefore be argued that anti-terrorist measures should always be
compatible with international law and, more specifically, with international human
rights, refugee law and humanitarian law. Measures that restrict or derogate from
internationally recognised rights should only be applied within the framework of the
relevant areas of international law.119 This observation is important, because there is
actually some scope for restricting human rights where this is necessary for ensuring
an effective counterterrorism policy. The AIV discusses this issue in the following
section.

V.2 Permissibility of restricting or derogating from human rights

In the interests of national security, the human rights system provides for the
possibility of restricting – or in very exceptional circumstances even derogating from –
certain rights. This option is briefly discussed in the following sections.

V.2.1 Restricting human rights
Human rights can only be restricted to the extent provided for in the provisions of
treaties protecting those rights. Absolute rights, such as the prohibition of torture,
cannot be restricted. A distinction must be made between restrictions on the essence
of a right, which derive from its formulation, and restrictions on exercising a right, by
means of restrictive provisions. The present advisory report focuses chiefly on specific
restrictive provisions connected to particular rights.120

Rights under the ECHR and the International Covenant on Civil and Political Rights
(ICCPR) that can be restricted by means of a restrictive provision include:
· the right to respect for private and family life (Article 8 ECHR);
· freedom of religion (Article 9 ECHR and Article 18 ICCPR)
· freedom of expression (Article 10 ECHR and Article 19 ICCPR);
· freedom of assembly and association (Article 11 ECHR and Articles 21-22 ICCPR,

see also Article 8 of the International Covenant on Economic, Social and Cultural
Rights on the right to form trade unions); and 

· protection of property (Article 1 of Protocol no. 1 to the ECHR).

The restrictive provisions connected to these rights are not uniform in nature. The
extent to which a certain right can be restricted depends on the exact formulation of
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the restrictive provision in question. In general, a restriction must fulfil three conditions
in order to be justified:
1. it should have a basis in national law;
2. it should serve a legitimate purpose, such as protecting public order and national

security or the rights and freedoms of others; and
3. it should be necessary and proportional.

These conditions are elaborated on in the case law of the European Court of Human
Rights and in the opinions of the UN Human Rights Committee. The supervisory organs
have indicated that such restrictions should:
· not impair the essence of the human right concerned;
· be appropriate to the legitimate purpose concerned;
· respect the principle of non-discrimination; and
· not be arbitrarily applied.121

V.2.2 Derogating from human rights in times of emergency
In the exceptional circumstances of a state of emergency, a government can derogate
from certain human rights under very strict conditions pursuant to Article 4 of the
ICCPR and Article 15 of the ECHR.

Conditions for proclaiming a state of emergency122

The two main conditions for proclaiming a state of emergency are:
1. there must be a real emergency that threatens the existence of the state/nation; 
2. the state of emergency must be officially proclaimed by the competent national

authority.

In addition to these main conditions, Article 4 of the ICCPR also provides that
measures derogating from the Covenant should not exceed the exigencies of the
situation. This proportionality principle requires that the state of emergency exist for
only a limited period and extend no further than absolutely necessary in geographical
or material terms. States should always be able to justify specific derogations in the
light of this principle.123 Furthermore, the derogating measures should not involve
discrimination solely on the grounds of race, colour, sex, language, religion or social
origin and should not conflict with other rules of international law, such as international
humanitarian law. Thus article 4 of the ICCPR may not be invoked to derogate from the
rules of the Geneva Conventions.124 Finally, Article 4(3) of the ICCPR obliges states
proclaiming a state of emergency to immediately inform other states parties via the UN
Secretary-General.

Non-derogable v. derogable rights
Article 4(2) of the ICCPR and Article 15(2) of the ECHR list a number of rights from
which no derogation is possible even in times of emergency (non-derogable rights): 
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· the right to life (Article 6 ICCPR and Article 2 ECHR);
· the prohibition of torture and other inhuman or degrading treatment, including the

prohibition of medical experimentation without consent (Article 7 ICCPR and 
Article 3 ECHR);

· no retroactive criminal laws (Article 15 ICCPR and Article 7 ECHR);
· freedom of thought, conscience and religion (Article 18 ICCPR); and
· the prohibition of the death penalty (Article 6 of the Second Optional Protocol to the

ICCPR).

In summary, certain human rights do not permit derogation under any circumstances.
This is laid down in international treaties. In cases in which derogation is possible,
there are a number of ground rules which also apply to the fight against terrorism. In
such cases, derogation is still only permitted in times of emergency, and even then
restrictions will apply (such as temporariness, proportionality and non-discrimination).
These restrictions also include, for example, the rule that persons can only be deprived
of their liberty in accordance with the law, and the obligations always to afford
prisoners the option of challenging their detention and never to hold detainees
incommunicado, as well as the prohibition on deporting people to countries where they
face a real risk of being subjected to torture.125

V.2.3 Concluding remarks
The above discussion shows that the human rights treaties provide a detailed system
of options for restricting or derogating from human rights. In concrete situations, states
must always examine whether a particular restriction or derogation is justified. In
cases where they invoke national security as a legitimate reason for restricting a
particular right, the ECtHR allows them substantial discretion (known as the ‘margin of
appreciation’). The ECtHR also allows states a wide margin of appreciation for
proclaiming a state of emergency, but this margin becomes progressively narrower as
the extent to which the right in question is infringed increases.126 The ECtHR also
allows states a margin of appreciation for interpreting and implementing human rights
in general. In this connection, the AIV points to the criticism from various quarters
concerning the bill prohibiting the glorification of terrorism, in the light of freedom of
expression,127 and to the criticism of the bill expanding investigative and prosecutorial
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powers in connection with terrorist offences, in the light of Article 5 of the ECHR on
the right to liberty and security of person.128

This detailed approach to restrictions and derogations was specially developed for
situations in which the enforcement of human rights comes into conflict with other
duties of the state, such as guaranteeing security. It has been enshrined in various
international treaties and refined in the relevant case law. States can use this
approach to resolve conflicts of the kind mentioned above. The existing human rights
arsenal provides an adequate framework for this purpose. In the AIV’s opinion, it is
irrational – and unwise – to question this approach at a time overshadowed by security
fears.

V.3 Developments since the publication of the interim report on the 
prohibition of torture

In December 2005, the AIV published an interim report on the prohibition of torture in
view of the highly topical nature of the issue and the widespread concern that the
prohibition was being undermined. Recent developments indicate that this issue has
lost none of its relevance and that it continues to give rise to grave concerns. In this
section, the AIV examines these developments, particularly insofar as they relate to its
assertions in the interim report.

In the United Kingdom, judicial organs were permitted to use information that might
have been obtained under torture by foreign intelligence services in proceedings in
accordance with the Anti-Terrorism, Crime and Security Act 2001. In 2005, the House
of Lords, as Britain’s highest judicial authority, held that such evidence, even if
obtained without intervention by the British authorities but via third parties, should not
be admissible.129 The House of Lords argued, inter alia, that Article 15 of the UN
Convention against Torture prohibits the use of such evidence. This argument is
premised on two assumptions: evidence obtained by torture is unreliable, and the use
of such evidence undermines the judicial system.

The AIV welcomes this judgment from Britain’s highest court and recalls its position,
as articulated in the interim report, that absolutely no legal consequences should be
attached to such dubious information, either inside or outside a court. This position
actually goes further than the treaty norm, which was also cited by the government in
its response to the interim report. Along with its plea for a legal restriction, the AIV
argued that the government should evaluate external intelligence and its sources and,
if necessary, take action to protect the vulnerable.
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With regard to the principle of non-refoulement and the related issues of diplomatic
assurances and extraordinary renditions,130 the AIV points to a number of
developments. In recent times, the UN High Commissioner for Human Rights has
repeatedly spoken out against the use of diplomatic assurances (in the case of the
transfer of persons to states with dubious reputations regarding the treatment of
detainees) as well as the practice of extraordinary rendition, which lacks any legal
remedy or safeguard.131 The Council of Europe has also become increasingly
interested in examining the human rights aspects of diplomatic assurances. In this
context, it asked a group of experts on the relationship between human rights and
counterterrorism to examine whether there was a need to formulate a legal instrument
in this area. However, it soon became apparent that there was widespread opposition to
this, especially from NGOs, the UN Special Rapporteur on Torture and the Council of
Europe’s Commissioner for Human Rights, for both practical and moral reasons. The
practical objection, which stemmed from negative experiences in the past, was that
compliance with such an instrument would be hard to enforce. The moral objection
concerned the risk that the instrument would undermine the absolute ban on torture
and the principle of non-refoulement.132 In April 2006, the Council of Europe concluded
that there should be no minimum requirements for diplomatic assurances.133 In this
connection, the AIV refers once again to the vital importance of the principle of non-
refoulement, which is inseparable from the absolute nature of the ban on torture and
which should therefore continue to apply without restriction, even in fighting terrorism.

The AIV further notes that both the Parliamentary Assembly of the Council of Europe
and the European Parliament are actively looking into possible European involvement in
CIA flights intended for the transport and illegal detention of terrorist suspects. The
recent report of the Council of Europe’s special rapporteur, Dick Marty, reinforces
concerns regarding the complicity of European governments.134 The Parliamentary
Assembly even goes so far as to claim that fourteen member states were involved in
extraordinary renditions.135 In response, while referring to the European Commission’s
limited control over the intelligence services, European Commissioner Franco Frattini
promised to formulate stricter provisions on what is permitted and what is not.136 The

46

130 Defined in the interim report as capturing persons and transporting them to unknown destinations

without the involvement of criminal justice authorities or any court proceedings.

131 See UN Doc. E/CN.4/2006/94.

132 See Council of Europe document DH-S-TER (2005) 18.

133 See ‘No guidelines on empty “no torture” promises, Council of Europe rejects minimum standards for

diplomatic assurances’, Human Rights Watch, press release, 3 April 2006, New York.

134 See D. Marty, Alleged secret detentions and unlawful inter-state transfers involving Council of Europe
member states, draft report, Part II, Council of Europe Parliamentary Assembly, Strasbourg, 

7 June 2006.

135 See Resolution 1507, Council of Europe, 27 June 2006. There are thought to be over 20 European

countries involved. See also ‘VN erg kritisch over kampen VS’ (UN highly critical of US camps),

Volkskrant, 29 July 2006, p. 4. 

136 See ‘Rendition will get closer look; Rights panel keeps prison inquiry open’, International Herald
Tribune, 28 June 2006, p. 3. 



AIV also refers to the actions of the Secretary General of the Council of Europe, who,
pursuant to his powers under Article 52 of the ECHR, asked the member states to
provide information on the possible involvement of public officials in the detention of
persons at the request of foreign intelligence services. The information obtained from
studies and reports has prompted the European Parliament to strongly condemn the
use of extraordinary rendition and the role of the United States in this practice and to
urgently request the member states to scrupulously respect the principle of non-
refoulement laid down in Article 3 of the UN Convention against Torture.137 The AIV
welcomes these developments.

V.4 Relationship between human rights and international 
humanitarian law

Although international humanitarian law does not apply to terrorist acts perpetrated
outside the framework of an armed conflict, international human rights do. Conversely,
the question arises whether international humanitarian law is the only law that applies
to terrorist acts perpetrated within the framework of an armed conflict or whether
international human rights also apply to such acts.

In General Comment 31 (2004), the UN Human Rights Committee states that the
ICCPR also applies during armed conflicts and that it is complementary to international
humanitarian law. The International Court of Justice confirmed this general principle in
2004,138 and the Inter-American Commission on Human Rights has clarified the
relationship between these two areas of law in the same manner in its case law.139

Furthermore, in their joint report on Guantánamo Bay, five UN rapporteurs reiterate the
view that human rights are complementary to international humanitarian law. They, too,
regard international humanitarian law as lex specialis in relation to human rights. Thus,
with regard to the prisoners in Guantánamo Bay, the rules of international humanitarian
law concerning the detention of persons participating in hostilities have precedence
over Article 9 of the ICCPR on arbitrary detention. However, this only applies to those
prisoners detained during and in connection with an armed conflict. For all others, the
prohibition of arbitrary detention in Article 9 automatically applies.140

Persons who have been taken prisoner during an international armed conflict can be
divided into three categories:
1. prisoners of war, who are entitled to broad protection under the Third Geneva

Convention;
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2. ‘unprivileged belligerents’, who under international customary law are entitled to
humane treatment of the level prescribed in common Article 3 of the Geneva
Conventions and Article 75 of the First Additional Protocol; and

3. the civilian population, whose rights are enshrined in the Fourth Geneva Convention,
in particular.141

At present there is disagreement on the more technical question of whether persons
falling under category 2 can directly invoke certain rights from the Geneva Conventions
in addition to rights derived from international customary law. During the past few
years, the US government has taken the position that the Geneva Conventions do not
apply to these so-called ‘unlawful combatants’. However, the US Supreme Court has
recently rejected this position, ruling that common Article 3 of the Geneva Conventions
does in fact apply.142 In this connection, it should be noted that Article 5 of the Third
Geneva Convention prescribes a procedure for cases in which there are doubts
regarding the status of prisoners of war and that Article 4 of the Fourth Geneva
Convention excludes certain categories of persons from protection under the Fourth
Geneva Convention solely on the basis of nationality. Furthermore, the AIV observes
that at the very least there is broad agreement that, regardless of their nationality, all
persons in the second category are entitled to humane treatment in accordance with
the standards laid down in common Article 3 of the Geneva Conventions and Article 75
of the First Additional Protocol. Such persons should be released as soon as the
conflict is over, since the main purpose of their detention is to prevent them from
participating any further in hostilities. However, they can be tried for committing
criminal offences, including terrorist acts, and may therefore be held in pre-trial
detention in accordance with the applicable statutory provisions.143

With regard to prisoners of war and other prisoners held outside the territory of the
detaining state, the AIV points out that states are obliged to comply with human rights
treaties in relation to persons within their jurisdiction, regardless of their geographical
location – the argument being that they exercise effective control over these persons.
This obligation also applies to peacekeeping and other military operations involving
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many countries, for example, the Dutch mission to the Afghan province of Uruzgan.144

In this sense, human rights treaties have extraterritorial effect.

V.5 Improving human rights law with a view to combating terrorism

In response to the question of how the corpus of international human rights law can be
improved with a view to combating terrorism, the AIV would conclude that a distinction
needs to be made between the existing normative framework in the field of human
rights and the use of measures to promote and, if necessary, enforce observance and
compliance.

Broadly speaking, although there continues to be a need for more detailed rules in
certain areas and for the benefit of certain categories of persons, such as indigenous
peoples, the disabled and homosexuals, the codification process of international
human rights has largely been completed. On the other hand, the AIV has repeatedly
expressed concern about the danger that existing human rights norms are being
seriously undermined in the context of the necessary and legitimate fight against
terrorism. As argued above, this is illustrated by the fact that the absolute ban on
torture is under threat from various quarters. The AIV believes that the above-
mentioned danger should not be dealt with by means of additional codification or the
introduction of new international human rights standards but rather by the stricter
enforcement of existing standards.

In this context, the AIV considers two approaches of vital importance. The first is to
strengthen the mechanisms which enable states to take account of human rights
norms in a timely manner while developing national and international measures to pre-
vent and combat terrorism. The AIV has repeatedly emphasised this type of coordina-
tion. Thus, for example, it has argued that the counterterrorism organs falling under
the Security Council, such as the CTC and the Al Qaida Sanctions Committee, should
take account of human rights in their mandates and actions. With regard to the Euro-
pean Union, moreover, the AIV endorses both the importance of coordinating human
rights instruments and counterterrorism instruments and the need to incorporate a
human rights test into legislation and other measures adopted in the fight against ter-
rorism. The aim of this approach is to ensure that, from the outset, policymakers and
implementing agencies take account of human rights in designing, enacting and enforc-
ing counterterrorism measures.

The second approach, which is actually inseparable from the first, is to strengthen
national and international oversight and monitoring of the compatibility of legislative
and executive measures aimed at combating terrorism with the basic safeguards
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established by international human rights norms. In this connection, the role of
independent courts in the protection of statutory rights is extremely important, as
substantiated by various judgments of the highest courts in the United States and the
United Kingdom.145 Attention should be devoted not only to the role of national judicial
authorities but also to the tasks performed by international judicial and semi-judicial
bodies like the European Court of Human Rights and the various UN treaty
committees. The decisions of these bodies – in the form of case law, general
recommendations and country-specific recommendations – help to consolidate and
develop the corpus of human rights law, especially in the context of the fight against
terrorism, as is evident from many of these decisions.146 Being more reactive than
preventive, these judicial and semi-judicial tasks are not as effective as they might be.
Nevertheless the AIV believes they play a key part in safeguarding human rights in the
fight against terrorism, due to the authoritative status of the bodies concerned. The
AIV therefore contends that these bodies should have more human and material
resources at their disposal to enable them to perform their tasks in a dynamic and
effective manner.

Over the years, to complement the work of the treaty organs, the now defunct UN
Commission on Human Rights developed many special procedures involving Special
Rapporteurs and working groups.147 These rapporteurs and working groups were in a
better position than the treaty organs to initiate action, whether on the basis of a
complaint or otherwise, by raising issues of serious concern, conducting studies,
confronting governments individually or collectively, and then reporting to the UN policy
organs. Since 2001, many of the special procedures, such as those on torture,
arbitrary detention, freedom of expression, freedom of religion, racial discrimination
and others, have thus devoted explicit attention to safeguarding the specific human
rights falling under their mandates in the context of the fight against terrorism. This is
illustrated by the aforementioned joint report of five Special Rapporteurs concerning
the situation of detainees at Guantánamo Bay.

Nevertheless, there proved to be a need for a special mandatory who could devote
himself fully to promoting and protecting human rights in the fight against terrorism,
thereby complementing the efforts of other human rights organs and taking a proactive
approach to governments, international organisations and non-governmental
organisations. The appointment of a Special Rapporteur with such a mandate by the 
UN Commission on Human Rights in April 2005 was therefore a very important
development.148 The position went to the Finnish human rights expert Martin Scheinin.
His first report is evidence of an active, hands-on approach. In preparing that report he
subjected legislation and enforcement practices in various countries to a critical
examination (sometimes visiting the country in question personally), addressed
complaints (often together with other Special Rapporteurs) and maintained contact with
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relevant international institutions like the CTC. His report also devotes detailed
attention to the definition of terrorism, the ideal role of human rights in the CTC’s work
on country reports and the modalities of cooperation between the Special Rapporteur
and the CTC.149 The AIV is convinced that the Special Rapporteur has taken up his
monitoring tasks with great vigour and that he can continue to play a positive role in
promoting and protecting human rights norms in cooperation with other human rights
organs. The AIV accordingly believes that the Special Rapporteur’s work deserves
strong support and that he should be granted sufficient human and material resources
to do his job effectively.

Finally, the AIV wishes to highlight the importance of authoritative statements from
senior international officials, such as the UN Secretary-General, the UN High
Commissioner for Human Rights and the Council of Europe’s Commissioner for Human
Rights. In various settings and in response to various developments, they have
increasingly expressed the need to respect human rights in the context of the fight
against terrorism.150

In summary, the AIV concludes that the corpus of international human rights law
should be strengthened chiefly by means of two approaches: promoting the
coordination of human rights instruments and counterterrorism instruments, both in
the United Nations and in the European Union, and enhancing the monitoring tasks of
the existing judicial, semi-judicial, supervisory and advisory bodies in the field of
human rights. The AIV advises the government to provide strong political and material
support to strengthen these approaches.
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VI Summary, conclusions and recommendations

General
In its request for advice, the government took the situation after the terrorist attacks of
11 September 2001 as its starting point. A series of attacks perpetrated in various
countries and locations after 11 September 2001 has highlighted the necessity and
urgency of effective counterrorism. The AIV, though acutely aware that terrorism has a
long history,  has accordingly focused on the fight against contemporary terrorism at
international and European level.

In this advisory report on the fight against international terrorism, the AIV starts from
the premise that the aims of safeguarding the rule of law and upholding the rights and
safety of individuals are inseparable. In each step taken against terrorism, the
authorities must do everything in their power to ensure that there are no casualties
and that society is not disrupted. Terrorism constitutes a direct attack on human
rights, in particular the right to life, which the state is duty bound to protect. At the
same time, as the AIV also argues in its interim report, counterterrorism measures
must be compatible with the rule of law and the obligations undertaken by states in
accordance with international law, especially international human rights.

In order to adopt effective measures against the dangers and threats posed by
terrorism, it is important to realistically assess and reassess these dangers and
threats based on all the available information. In doing so, the authorities must
consider what measures are likely to be effective and how the costs of such measures
to the rule of law, society and the economy relate to other public interests. The extent
of the measures should be no more – but also no less – rigorous than warranted by
the need to combat terrorism and protect the public effectively. This implies a need for
periodic evaluations of the international counterterrorism arsenal and, consequently,
the possible modification of this arsenal in accordance with rising and falling threat
levels. 

The AIV supports the view that every counterterrorism strategy should comprise
elements focusing on immediate and serious threats as well as elements aimed at
eliminating or reducing the factors that contribute to the emergence of terrorist
movements. Such a comprehensive approach requires short, medium and long-term
policies. The AIV notes with approval that the United Nations and the European Union
clearly recognise the need to combine prevention and suppression. The AIV draws
particular attention to the effects and side-effects of counterterrorism instruments. In
its view, force as an instrument of counterterrorism should be applied with the
greatest possible restraint, due to the inherent risk of escalation and radicalisation.
The latter applies in particular to the disproportionate use of force.

Roots of terrorism and policy development
The AIV starts from the premise that identifying and analysing the factors and
circumstances that may give rise to terrorism is important for developing policies to
prevent terrorist attacks. It bears mentioning, however, that evincing understanding for
these factors and circumstances in no way implies a justification of terrorist methods. 

Without claiming to present a comprehensive picture of the factors that encourage
radicalisation and recruitment, the AIV has formed a general impression of these
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factors and identified five that merit particular attention: (i) unstable or failing states,
which generally provide a facilitative environment for international crime and terrorism;
(ii) justified or unjustified feelings of marginalisation at international and domestic level,
combined with political and social and/or economic isolation and leading to frustration
and susceptibility to radicalisation; (iii) conflicts of a nationalistic, ethnic, religious or
tribal nature that often give rise to violent resistance, including terrorist acts; (iv) the
cultural and historical context, which manifests itself in several ways, including hostility
towards Western ideas and interests (‘Occidentalism’), and which is simultaneously
reinforced by existing misconceptions and flaws in counterterrorism policy (e.g. torture,
Guantánamo Bay, disproportionate force and the practice of equating jihad with
terrorism); and (v) specifically within Western Europe, a general failure to integrate
immigrant communities, in particular Islamic minorities, combined with socioeconomic
and political discrimination which can lead to hopelessness, frustration and anti-social
behaviour. 

The AIV is aware that it is no simple matter to translate the above factors into specific
policy measures. A particular factor or circumstance that gives rise to terrorism may be
a historical fact, and therefore irreversible. In the light of its mandate, the AIV focuses
on the foreign policy dimension of this issue. Policies that have their own intrinsic
value, but which may also have a preventive effect as key elements of
counterterrorism policy, have been discussed earlier in this report and have
implications extending from the short term to the long term. Bearing this in mind, the
AIV advises the government to play an active role – both independently and, in
particular, multilaterally – in the following areas:
· global dialogues and efforts to encourage mutual understanding between different

countries and different religions, as established in the framework of UNESCO and
the United Nations and through initiatives of individual countries, NGOs and
religious organisations;

· projects and technical assistance as recommended by the CTC to complement the
UNDP programmes on good governance and strengthen law enforcement capacity,
involving the Office of the High Commissioner for Human Rights (OHCHR) and the
Terrorism Prevention Branch of the United Nations Office on Drugs and Crime
(UNODC);

· promotion by the European Union of assistance programmes on good governance,
human rights, democracy, education, economic welfare and conflict resolution and
of its own action plan with a view to establishing an active integration policy on
minorities and, more specifically, marginalised groups;

· improving observance of universal human rights around the world and
demonstrating that the West does not apply double standards, as previously
recommended in the AIV’s interim report on the prohibition of torture;

· making conflict prevention, conflict resolution and post-conflict reconstruction key
elements of any counterterrorism policy and promoting a more active EU Middle
East policy, which would include greater pressure on Israel and continued pressure
on Hamas to recognise Israel, in view of the position of the parties concerned and
the image of the West in the wider Islamic world;

· employing various instruments to promote resistance to radicalisation, including
greater disclosure of financial flows to reveal who is funding radical activists and
agitators, promoting academic research, promoting the dissemination of information
(for example on international norms), promoting international contacts so that
ordinary Muslims and imams alike can gain an insight into the many legitimate
movements and traditions within Islam, and providing more study grants for
students from Muslim countries; and
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· creating better conditions for the integration of immigrants, for example by
combating discrimination on the grounds of race, national or ethnic origin and
religion, promoting and protecting minority rights and, more generally, complying
with human rights treaties, and ensuring that the Netherlands continues to render
account on this point in an effective way to the competent organs of the UN, the
Council of Europe and the EU.

International instruments
In its assessment of counterterrorism measures adopted at international and
European level, particularly in the framework of the United Nations, the Council of
Europe, the European Union, the OSCE and NATO, the AIV is constantly on the lookout
for new ways of strengthening the international counterterrorism arsenal and employing
it more effectively. In this context, the AIV emphasises that the effectiveness of this
arsenal largely depends on how states enforce the required measures, both
independently and jointly.

One of the ways to establish a basis for combating terrorism is by adopting treaty
norms. During the past 40 years, the United Nations has drawn up thirteen
conventions on this subject. The negotiations on a comprehensive UN convention
against terrorism have proceeded with difficulty for many years. Unfortunately, the AIV
is forced to conclude that agreement on an international legal definition of terrorism is
still a long way off. The controversies surrounding state terrorism and the struggle
against foreign rule are still as relevant as ever. Although a comprehensive convention
would, in the AIV’s opinion, help to transform the current fragmented approach
involving thirteen conventions into a more coherent strategy, the lack of a universal
definition should not impede counterterrorism policy. For policy purposes, the definition
that appears in Security Council resolution 1566 of 8 October 2004, which was
adopted unanimously, is perfectly adequate.

The AIV further believes that the recently adopted Council of Europe Convention on the
Prevention of Terrorism is a useful additional instrument for combating terrorist activity.
However, the ambiguous nature of certain core provisions should not be overlooked.
This applies in particular to the criminalisation of ‘public provocation’ to commit a
terrorist offence, which raises conflicts with the freedom of expression.

It is important to give a high priority to monitoring compliance with norms and required
policy measures aimed at combating terrorism. Within the UN, the CTC and its
Executive Directorate (CTED) play a vital role with respect to the member states’
reporting requirements (and the consolidation of those requirements) and country
visits aimed at obtaining additional information on requirements relating to
counterterrorism capacity. Likewise, the AIV believes the European Union should place
a stronger emphasis on monitoring the member states’ efforts to comply with
counterterrorism agreements, for example by providing adequate and specific details of
this monitoring in public progress reports.

Cooperation and the mechanisms that have been established for this purpose or that
can be employed more effectively to combat terrorism are an essential part of the
counterterrorism arsenal. These include the exchange of information and the
standardisation of procedures and classifications, which should ideally lead to
improved operational cooperation between investigative services. The effectiveness of
Europol’s role should also be considered more closely. The AIV further believes that a
number of specific counterterrorism mechanisms developed within the EU framework,
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such as the European Arrest Warrant, which is meant to accelerate the transfer of
suspects, and the financial sanctions regime regarding persons and organisations
linked to terrorist activities, which is meant to facilitate the implementation of relevant
Security Council resolutions, should be regarded as strengthening the counterterrorism
arsenal.

The framework and architecture of international organisations and institutions are also
part of the international counterterrorism arsenal. As regards the United Nations, the
AIV supports the Secretary-General’s aim to improve the coherence of the various
organs and the departments of the Secretariat. The AIV is not however in favour of
starting a process aimed at creating a new counterterrorism organisation within or
outside the UN framework. With regard to the European Union, the AIV values the role
of the Counterterrorism Coordinator and would like to see the position strengthened
and made more accountable to the European Parliament. A stronger Coordinator also
depends on improved cooperation between the operational investigative services.
Again with regard to the European Union, the AIV argues that all counterterrorism
measures should be adopted in as decisive a manner as possible, in the interests of
effectiveness and legitimacy. This may imply that decision-making in the field of
counterterrorism should be transferred from the third pillar to the first. The AIV will
examine this issue in a forthcoming report.

Military action should only be employed as a counterterrorism instrument in exceptional
cases. The United Nations’ system of collective security has served as a framework for
such action since 11 September 2001. For the record, the AIV wishes to point out
that, under international law, self-defence pursuant to Article 51 of the UN Charter
entails a number of restrictions. In the context of counterterrorism operations, the AIV
believes that the concept of self-defence should not be stretched so far that it applies
without restriction to action that goes beyond combating the original attackers.

Legal principles and legitimacy
The AIV emphasises once again that the instruments used to combat terrorism should
be efficient and effective. At the same time, they should be applied in accordance with
certain principles underlying the rule of law, such as fundamental human rights, and
with due regard for the powers granted to the relevant international organs. The AIV
believes policy measures (i.e. both legislation and its implementation) should be
examined for their compatibility with democratic legitimacy, transparency and
proportionality, and periodically reassessed.

The AIV observes that the Security Council has adopted far-reaching measures to
combat terrorism, in particular since the attacks of 11 September 2001, and that in
doing so it has, in effect, appropriated legislative and judicial powers. The AIV does not
dispute the legality of this exercise of powers, though it does believe that the Security
Council should increase the legitimacy of its actions by accounting for them in a more
substantive manner and by aiming for compatibility with substantive human rights
norms, for example with regard to sanctions that apply directly to individuals, whether
or not they are actually targets of a criminal investigation. Continuous assessment and
periodic evaluations according to the criteria of necessity and proportionality also
remain necessary.

With regard to key operational instruments introduced by the European Union to
combat terrorism effectively, the AIV believes that the EU does not fully respect certain
fundamental legal principles in practice. It therefore argues that the envisaged
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Framework Decision on certain procedural rights in criminal proceedings, which sets
out essential human rights norms in the field of criminal procedure that all member
states must observe, should be adopted as soon as possible as a counterweight to
the EAW. On the issue of financial sanctions, the AIV calls for an active focus on the
legal protection of the persons and organisations concerned. In particular, they should
not be denied the right to challenge in court a decision to place them on a sanctions
list. Furthermore, the AIV argues that counterterrorism measures should be examined
for compatibility with the criteria of necessity and proportionality in cases where the
protection of personal data is at issue.

In general, the AIV recommends a more open assessment of the impact of EU
measures on the rights of citizens. Within the European Union, the legal department of
the Council Secretariat or the Commission could play a role in this regard, provided
that the results of the assessment are made public. In addition, the adoption of far-
reaching measures should be preceded by a public debate, in which the European
Parliament, as well as national parliaments, are given a chance to examine closely how
governments assess the various issues concerned. Finally, the AIV emphasises that
the European Union must ensure, by fostering transparency and conducting periodic
evaluations, that counterterrorism powers are not used for other purposes and do not
remain in force after the specific threat has passed.

Respect for human rights
In its request for advice, the government specifically asks to what extent human rights
can be restricted in the fight against terrorism. The answer to this question lies in the
prevailing norms and case law, which both underscore the principles of necessity and
proportionality. The existing human rights system provides sufficient options for
restricting these rights or taking even more far-reaching temporary measures in times
of emergency. The AIV emphasises the need to exercise restraint in this regard, in
order to ensure that the system is not undermined, and to strictly comply with the
requirements of national and international control.

The AIV would reiterate that certain rights (e.g. the right not to be subjected to torture
or other cruel, inhuman or degrading treatment or punishment) are absolute and, as
such, cannot be violated under any circumstances. The AIV remains concerned about
ongoing developments that undermine the ban on torture. These are described in its
interim report of December 2005. In this context, the AIV emphasises once again that
the principle of non-refoulement, as enshrined in the relevant conventions and case
law, should be respected unconditionally and that the practice of extraordinary
rendition, which often involves the use of secret transports and occurs without any
form of legal authorisation, violates the basic principles of international law.

With regard to prisoners of war and other prisoners held outside the territory of the
detaining state due to alleged involvement in terrorist activities, the AIV points out that
states are also obliged to comply with human rights treaties in the case of persons
located outside their territory, when such persons are under their effective control and
authority. This obligation also applies to peacekeeping and other military operations
involving the Netherlands and other countries, for example, the Dutch mission to the
Afghan province of Uruzgan.

The AIV sees the further reinforcement of the corpus of human rights law less in terms
of new norms and more in terms of the stricter enforcement and observance of

56



existing norms. This requires better coordination of human rights instruments and
counterterrorism measures. In addition, it is imperative to incorporate a human rights
test into legislation and other measures adopted in the fight against terrorism. This
applies both to the counterterrorism organs falling under the Security Council and the
counterterrorism activities and instruments employed at EU level.

The AIV further believes that there is a need to strengthen national and international
oversight and monitoring of the compatibility of legislative and implementing measures
aimed at combating terrorism with basic human rights norms. In this connection, it
would point to the important role of independent judicial and semi-judicial organs at
national and international level. The AIV also believes that the UN Special Rapporteur
on the promotion and protection of human rights while countering terrorism, who was
appointed in 2005, deserves strong support.

The AIV thus concludes that, in the fight against terrorism, the full corpus of
international human rights law should be strengthened chiefly by means of two
approaches: promoting the coordination of human rights instruments and
counterterrorism instruments, both in the United Nations and in the European Union,
and intensifying the monitoring tasks of the existing judicial, semi-judicial, supervisory
and advisory organs in the field of human rights. The AIV therefore advises the
government to provide strong political and material support to strengthen these
approaches.

In summary, the AIV concludes that terrorism is never justifiable and that it must be
fought. However, this fight should always be compatible with the rule of law and the
principles of international law, in particular those concerning human rights, refugee law
and humanitarian law.
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Mr F. Korthals Altes Ministry of Foreign Affairs
Chairman of the Advisory Council Political Affairs Department
on International Affairs Bezuidenhoutseweg 67
Postbus 20061 2594 AC Den Haag
2500 EB Den Haag

Date 15 July 2005 Contact Jules Gerzon
Our ref. DPZ-234/05 Tel. 070-348 5503
Page 1/5 Fax 070-348 4638
Encl. Email       jules.gerzon@minbuza.nl

Re: Request for advice on combating terrorism from a European and international
perspective

Dear Mr Korthals Altes,

The bombings of 7 July 2005 in London emphasised yet again the urgency and
necessity of combating terrorism effectively. Since the attacks on 11 September 2001,
a myriad of anti-terrorism measures has been introduced worldwide. The attacks of 11
March 2004 in Madrid sharpened Europe’s awareness of the threat, prompting an
additional package of measures and the appointment of an anti-terrorism coordinator
for the EU. The Dutch government introduced measures to increase safety in the
Netherlands and prevent terrorists making preparations within its borders for attacks
elsewhere. In the post 11 September era, individual nations, the European Union and
the international community should be developing anti-terrorism measures that
reinforce and complement each other.

During its presidency of the EU in 2004, the Netherlands dedicated itself to
strengthening anti-terrorism measures within the EU framework and implementing the
related legislation that had already been adopted. In addition, it actively laboured to
improve enforcement by EU member states of international sanctions against terrorist
organisations. During the Dutch presidency, the EU began providing technical
assistance to third countries on the basis of EU threat analyses. Since 2001 the
Netherlands has been engaged nationally and internationally (e.g. within the United
Nations and the Financial Action Task Force) in the development of effective measures
against terrorism financing, and has consistently emphasised the need to introduce
preventive measures. 

In its bilateral and multilateral relations, the Dutch government stresses the
importance of fulfilling human rights obligations and international humanitarian
commitments in the fight against terrorism. Examples of this include its consultations
with the United States regarding the treatment of prisoners in Guantánamo Bay,
Afghanistan and Iraq and its efforts in 2005 within the UN Human Rights Commission
to obtain a resolution on respect for human rights in the fight against terrorism. In this
regard, a Special Rapporteur was appointed and given a strong mandate to advise
states, to respond to information that comes to his attention and developments that
could lead to human rights violations, to visit countries, and to coordinate cooperation
between governments, UN bodies and agencies, NGOs and regional and national
institutions. 

Annexe I



Introducing measures to prevent attacks and protect Dutch citizens and suppressing
terrorists groups is of the highest priority to the Dutch government. In addition, there is
growing interest in what drives terrorists and, perhaps more importantly, in trying to
understand why some citizens support terrorism implicitly or explicitly. While research
data is available, an all-embracing explanation for terrorism and support for terrorism
remains elusive. Another important question is whether the factors that fuel terrorism
and radicalism could be eroded by, for example, US and European initiatives for reform
in the Middle East and North Africa.

The High Level Panel (HLP) of the United Nations recently published a report focusing
for a large part on a comprehensive strategy for suppressing international terrorism.
The report addressed the issue of the Comprehensive Convention Against International
Terrorism and the definition of terrorism, the set of international sanctions including
those described in UN Security Council resolutions 1267 and 1390, the UN Convention
against Nuclear Terrorism, the importance of respecting human rights and civil
liberties, and the underlying causes of terrorism. 

The HLP report sets the tone for an international debate on the role of the
international community as a whole in tackling transnational problems. In his speech at
the International Summit on Democracy, Terrorism and Security in Madrid in March
2005, UN Secretary-General Kofi Annan said that fighting terrorism was one of the
most important challenges facing us in the decades ahead. He urged the international
community to form a united front and called for effective international cooperation to
combat terrorism, the very aim of which is to disrupt society and the international legal
order. At the same time, Mr Annan emphasised the importance of respecting human
rights and the rule of law. 

The Dutch government supports the Secretary-General’s view that combating terrorism
calls for an effective response from the international community. This response should
not only focus on terrorism but also on the strategic elimination of the roots of
terrorism and radicalisation. The international response should be reflected in regional
and national measures. The Dutch government adds that the measures we take should
be in compliance with our obligations with respect to human rights and under
international humanitarian law.

The government asks the Advisory Council on International Affairs (AIV) to assess the
fight against international terrorism since 11 September 2001 and to look ahead at
the agenda for the coming years, as outlined in the HLP report. I would ask the Council
to devote special attention to discussing the ways in which international measures
impact on the national approach and vice versa. 

The Dutch government also requests the AIV to advise on how human rights and the
rule of law can best be safeguarded in the struggle against terrorism. The government
is especially interested in whether the AIV finds there is justification for restricting
human rights and international humanitarian law and, if so, to what degree and in what
circumstances.

I would like to ask the AIV to address the following points in its advisory report:



1. What is the AIV’s assessment of the international measures taken to combat
international terrorism in response to the attacks of 11 September 2001? And
more specifically, what is the AIV’s view on the development of the international
legal order with regard to combating terrorism, particularly in terms of the relevant
UN Security Council resolutions and UN conventions and their influence on the
European and national legal order?

2. How can the international acquis for combating terrorism be strengthened? Does
the AIV believe that improvements can be achieved through more legislation or
through improved implementation and, where necessary, enforcement of existing
conventions and Security Council resolutions?

3. What is the AIV’s assessment of international and European policy development
and the underlying analysis in terms of the fundamental causes of radicalisation
and its international roots? What is the AIV’s opinion on the development of
international and European policy on the underlying causes of recruitment of
individuals for terrorist objectives and implicit and explicit support of terrorist
groups? Are there gaps or shortcomings in the underlying analysis or policymaking
with regard to radicalisation and recruitment?

4. To what extent can the relevant analysis and policy help in the medium to long term
to curb radicalisation and, consequently, the terrorist threat?

5. What should the Netherlands be doing to continue building analysis capacity,
developing know-how and instruments for strengthening the international
architecture for both the prevention and the suppression of terrorism?

6. What could the Netherlands do to add to or possibly intensify the international
initiatives already in place to combat the financing of terrorism and to support third
countries (i.e. a contribution which, relative to the contributions of other countries,
could enhance effectiveness, and may be made autonomously and through
international cooperation)?

7. In its report, the HLP discusses the definition of terrorism. Of the defining elements
proposed by the HLP, terrorism during armed conflict receives the most attention. In
his report to the 61st session of the UN Commission on Human Rights,1

independent expert Robert K. Goldman insists that the struggle against terrorism
should not invariably be conflated with acts of war. How does the AIV assess the
HLP definition of terrorism in the light of Mr Goldman’s remarks? 

8. What is the AIV’s view on the applicability of human rights conventions and
conventions on humanitarian law in the event that the fight against terrorism leads
to armed conflict or is ongoing during an armed conflict, specifically in relation to
the treatment of detained terrorist suspects? Can individuals or groups of
individuals detained on suspicion of terrorism during an armed conflict fall outside
the Geneva Conventions or be disqualified from protection under the Conventions? 

1 E/CN.4/2005/103, part III.C, para. 17 et seq.



9. In view of the extraordinary and sometimes far-reaching measures that public
authorities are required to take to protect the population against terrorism, could
the AIV explain its views on the limits of justifiable restrictions of human rights
and international humanitarian law? What is the AIV’s opinion in this respect on
the suspension of certain rights and the invocation of derogation provisions? 

10. Intelligence gathering is an essential part of preventing terrorist acts. In that light,
what is the AIV’s opinion on how public authorities should handle information
obtained from third parties when it is unclear how it was obtained, partly in view
of the absolute ban on torture. I am also interested in the AIV’s opinion on
whether diplomatic guarantees concerning the proper treatment of persons to be
extradited on suspicion of terrorism to countries where human rights violations
occur are an acceptable means of safeguarding these persons’ rights.

11. In the AIV’s opinion, how can the international human rights acquis be improved
with respect to the fight against terrorism? Should greater emphasis be placed on
new legislation or on implementation and enforcement of existing human rights
instruments?

I look forward to receiving your advisory report at your earliest convenience. 

Copies of this letter will be sent to the President of the House of Representatives of
the States General and the President of the Senate of the States General. 

Yours sincerely,

(signed)

Bernard Bot
Minister of Foreign Affairs



List of Abbreviations

AER General Energy Council

AIV Advisory Council on International Affairs

AIVD General Intelligence and Security Service

ATU Action against Terrorism Unit

AVV Advisory Council on Peace and Security

CAVV Advisory Committee on Issues of Public International Law

CFSP Common Foreign and Security Policy (of the EU)

CIA Central Intelligence Agency (of the USA)

CODEXTER Council of Europe Committee of Experts on Terrorism

CTC Counterterrorism Committee of the United Nations

CTED Counterterrorism Executive Directorate

CTITF Counterterrorism Implementation Task Force

EAW European Arrest Warrant

ECHR European Convention on Human Rights

ECtHR European Court of Human Rights

ESCWA Economic and Social Commission for Western Asia

ETA Euskadi Ta Askatasuna

EU European Union

HCHR UN High Commissioner for Human Rights

HLP High-Level Panel

IAEA International Atomic Energy Agency

ICAO International Civil Aviation Organisation  

ICCPR International Covenant on Civil and Political Rights

ICG International Crisis Group

ICLN International Criminal Law Network

IMF International Monetary Fund

IMO International Maritime Organisation

IRA Irish Republican Army

ISAF International Security Assistance Force

NATO North Atlantic Treaty Organisation

NGOs Non Governmental Organisations

OHCR Office of the High Commissioner for Human Rights

OSCE Organisation for Security and Cooperation in Europe

OPCW Organisation for the Prohibition of Chemical Weapons

ROB Public Administration Council

UN United Nations

UNDP United Nations Development Program

UNESCO United Nations Educational, Scientific and Cultural Organisation

WRR Netherlands Advisory Council for Government Policy
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